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Introduction 

i.	 This Reference Guide is intended as a source of reference for people who want to understand 

the provisions of the Mental Health Act 1983 (“the Act”) as it is amended by the Mental 
Health Act 2007. It replaces the Memorandum on Parts I to VI, VIII and X of the Act last 
published by the Department of Health and the Welsh Office in 1998. 

ii.	 The aim of this Reference Guide is to set out the main provisions of the Act and the 
associated secondary legislation as they will stand at 3 November 2008 (which is when the 
majority of the amendments made by the Mental Health Act 2007 take effect). 

iii.	 It is not intended as a complete description of every aspect of the Act and must not be relied 
on as a definitive statement of the law. It is not a substitute for consulting the Act itself or for 
taking legal advice. 

iv.	 Guidance on the way the Act should be applied in practice is given in the Code of Practice 
published by the Department of Health. 

v.	 This Reference Guide is about the Act as it applies in England. There are a number of 
differences in the way it applies in Wales. This Reference Guide only describes the way the 
Act applies in Wales where that is directly relevant to its application in England. 

vi.	 When this Reference Guide refers to parts, sections or schedules, it means sections or 
schedules of the Act itself, unless otherwise specified. It refers to secondary legislation under 
the Act as follows: 

The Regulations (or regulation X or Y) The Mental Health (Hospital, Guardianship and 
Treatment) (England) Regulations 2008 (No. 1184) 

The AC Directions Mental Health Act 1983 Approved Clinician 
(General) Directions 2008 

The AMHP Regulations The Mental Health (Approved Mental Health 
Professionals) (Approval) (England) Regulations 
2008 (No. 1206) 

The Conflict of Interest Regulations The Mental Health (Conflicts of Interest) (England) 
Regulations 2008 (No. 1205) 

The Mutual Recognition Regulations The Mental Health (Mutual Recognition) 
Regulations 2008 (No. 1204) 

The Nurses Order The Mental Health (Nurses) (England) Order 2008 
(No. 1207) 

vii. There is a glossary of terms used in this Reference Guide at Appendix B and an index by 
section of the Act at the end. 

Mental Health 
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Chapter 1 
The structure of the Act and 
basic definitions 

Introduction 

1.1	 This chapter briefly explains the structure of the Act and some of the more 
important definitions used in the Act and in this Reference Guide. 

Purpose of the Act [section 1(1)] 

1.2	 Section 1 states that the Act concerns “the reception, care and treatment of 
mentally disordered patients, the management of their property and other 
related matters”. In fact, as Part 7 has now been repealed, the Act no longer 
deals with the management of patients’ property. 

Structure of the Act 

1.3	 The Act is divided into 10 parts as set out in table 1.1. 

Table 1.1: Structure of the Mental Health Act 1983 

Part Sections Heading Particularly deals with 

1 1 Application of the Act Definition of mental disorder 
2 2 to 34 Compulsory Admission 

to Hospital and 
Guardianship 

Detention in hospital 

Supervised community treatment 
(SCT) 

Guardianship 

(including procedures for admission, 
renewal, transfer and discharge for 
each of the above) 

Nearest relatives – definition and 
displacement 

3 35 to 55 Patients Concerned in 
Criminal Proceedings 
or Under Sentence 
(also Schedule 1) 

Powers of the courts to remand 
defendants to hospital while awaiting 
trial or sentence 

Powers of the courts to detain 
convicted offenders in hospital or 
make them subject to guardianship 

Transfer of patients from prison to 
hospital (and their return) 

Special restrictions on certain patients 
(“restricted patients”) 

Conditional discharge of restricted 
patients by the Secretary of State 

Reference guide to the Mental Health Act 1983 
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Part Sections Heading Particularly deals with 

4 56 to 64 Consent to Treatment Treatment for mental disorder without 
consent of patients detained in 
(or recalled to) hospital 

Safeguards for detained (and other) 
patients in respect of particular forms 
of treatment (eg medication, 
electro-convulsive therapy) 

4A 64A to 64K Treatment of 
Community Patients 
Not Recalled to 
Hospital 

Safeguards for supervised community 
treatment (SCT) patients in relation to 
treatment for mental disorder while 
not recalled to hospital 

5 65 to 79 Mental Health Review 
Tribunals 
(also Schedule 2) 

The establishment of Mental Health 
Review Tribunals 

Rights for patients (and nearest 
relatives) to apply to the Tribunal 
for discharge 

Powers and duties of other people to 
refer cases to Tribunals 

Powers of Tribunals 
6 80 to 92 Removal and Return 

of Patients Within the 
United Kingdom, etc 

Transfer of patients between England 
and Wales and Scotland, Northern 
Ireland, the Isle of Man and the 
Channel Islands 

Removal of patients to places outside 
the UK, the Isle of Man and the 
Channel Islands 

Patients who go absent across borders 
8 114 to 123 Miscellaneous 

Functions of Local 
Authorities and the 
Secretary of State 

Approval of approved mental health 
professionals (AMHPs) 

Duty to provide after-care services 

Code of Practice 

Mental Health Act Commission 
9 126 to 130 Offences Specific offences under the Act, 

including ill-treatment or neglect 
of patients 
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Part Sections Heading Particularly deals with 

10 130A to 149 Miscellaneous and Independent mental health advocacy 
Supplementary Informal admission of patients to 

hospital 

Children and young people admitted 
to hospital 

Duties of hospital managers to give 
information to patients and nearest 
relatives 

Patients’ correspondence 

Warrants to enter premises 

Detention in places of safety by 
the police 

Legal custody, conveyance and 
absconding 

Interpretation (ie definitions) 

Meaning of Part 2 and Part 3 patients 

1.4	 People sometimes refer to “Part 2” and “Part 3” patients – and this Reference 
Guide frequently uses shorthand based on those terms. 

1.5	 Broadly speaking, Part 2 patients are people who have been made subject to 
some form of compulsory measure under the Act in their own interests or to 
protect other people, without the involvement of the criminal courts. They are 
also sometimes termed “civil patients”. 

1.6	 Part 3 patients are those who have been made subject to a compulsory 
measure under the Act by the criminal courts, or who have been transferred 
to hospital from prison or another type of custody. They are also sometimes 
termed “forensic patients”. 

Definition of mental disorder [section 1(2)] 

1.7	 Mental disorder is defined for the purposes of the Act as “any disorder or 
disability of the mind”. 

Reference guide to the Mental Health Act 1983 
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Exclusion from the definition of mental disorder: alcohol or drug 
dependence [section 1(3)] 

1.8	 Dependence on alcohol or drugs is not considered to be a mental disorder 
for the purposes of the Act. This means that it is never possible, for example, 
to detain a person in hospital simply because they are dependent on alcohol 
or drugs. 

1.9	 However, people who are dependent on alcohol or drugs are not completely 
outside the scope of the Act, as they may well also have a mental disorder 
which is within the definition in the Act. Alcohol or drug dependence is often 
accompanied by, or associated with, other kinds of mental disorder. 

1.10	 It is only dependence on alcohol or drugs which is excluded. Other disorders 
associated with the use (or stopping the use) of alcohol or drugs are not 
excluded, even if they arise from (or are suspected to arise from) alcohol or 
drug dependence. 

1.11	 “Drugs” is not defined in the Act but can be taken to include psychoactive 
substances like certain solvents as well as medicines and illicit drugs. 

Learning disability qualification [section 1(2A), (2B) and (4)] 

1.12	 The Act defines a learning disability as a “state of arrested or incomplete 
development of mind which includes significant impairment of intelligence and 
social functioning”. 

1.13	 Under the Act, a learning disability is, in general, regarded as a mental disorder 
because it is a disability of the mind. 

1.14	 But for the specific purposes of the provisions set out in table 1.2, a learning 
disability can only be considered a mental disorder if it is associated with 
“abnormally aggressive or seriously irresponsible conduct” on the part of the 
person concerned. 

Mental Health 
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Table 1.2: Provisions to which the learning disability qualification applies 

Sections which deal with 

3, 20 criteria for detention in hospital for medical treatment on the 
basis of an application for admission to hospital 

7, 37 criteria for guardianship under the Act 
17A, 17E, 20A, criteria for SCT 
72(1)(b) 
35, 36, 37, 38, detention in hospital by the courts 
45A, 51 
47, 48, 50, 51, transfer from prison to detention in hospital (and vice versa) 
52, 53 
72(1)(b), (1)(c) criteria for discharge by the Tribunal from detention in hospital 
and (4) for treatment, and from SCT and guardianship 
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1.15	 One effect of this learning disability qualification is that people cannot be 
detained for treatment (rather than assessment) solely on the basis of a 
learning disability if they do not show abnormally aggressive or seriously 
irresponsible behaviour. Nor can they become SCT patients or be made subject 
to guardianship in the absence of such behaviour. 

Definition of medical treatment and medical treatment for mental 
disorder [section 145(1) and (4)] 

1.16	 Throughout the Act, “medical treatment” includes nursing, psychological 
intervention and specialist mental health habilitation, rehabilitation and care 
(as well as medication and other forms of treatment which might more 
normally be regarded as being “medical”). 

1.17	 In broad terms, the difference between habilitation and rehabilitation is that 
the former means equipping someone with skills and abilities they have never 
had, whereas the latter means helping them recover skills and abilities they 
have lost. 

1.18	 When the Act is talking about medical treatment for mental disorder, it means 
medical treatment for the purpose of alleviating, or preventing a worsening of, 
the disorder or one or more of its symptoms or manifestations. 

1.19	 So, for example, in the criteria that must be met for detention for treatment 
under section 3 (see paragraph 2.6), there is a requirement that appropriate 
medical treatment must be available for the patient. By definition, that means 
there must be appropriate treatment available which is for the purpose of 
alleviating, or preventing a worsening of, the patient’s mental disorder or one 
or more of its symptoms or manifestations. 

1.20	 “Symptoms” and “manifestations” include the way a disorder is experienced 
by the individual concerned and the way in which the disorder manifests itself 
in the person’s thoughts, emotions, behaviour and actions. 

Definition of patient [section 145] 

1.21	 The Act uses “patient” to mean a person who is, or appears to be, suffering 
from mental disorder. This sometimes means the Act uses “patient” where in 
practice another term (such as “service user” or “client”) would almost certainly 
be used in practice. For instance, “patients” subject to guardianship may not, 
in fact, be receiving much, if any, healthcare at a given time. However, to avoid 
confusion, this Reference Guide uses “patient” in the same way as the Act. 
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Definition of nearest relative [section 26] 

1.22	 People described in the Act as “nearest relatives” have various rights in 
relation to patients who are – or might be – subject to compulsory measures 
under the Act. The meaning of nearest relative in the Act is described in 
chapter 33 of this Reference Guide. Quite often, it does not mean the same as 
the patient’s closest relative or their next of kin. 

1.23	 Patients do not necessarily have a nearest relative. Even if they do, it may 
not always be easy to identify accurately who that person is. The legislation 
recognises these difficulties. When it requires people to consult, inform or 
notify nearest relatives, the Act and the Regulations typically refer to “the 
person (if any) who appears to [the person in question] to be the nearest 
relative”. This Reference Guide normally refers to this as “the person the 
[decision-maker] thinks is the nearest relative”. 

1.24	 Restricted patients (see paragraph 1.38), patients remanded to hospital by the 
courts under sections 35 or 36, and patients subject to interim hospital orders 
under section 38, do not have a nearest relative for the purposes of the Act. 

1.25	 Nearest relatives may delegate most of their functions. If they do so, most 
references in the legislation (and this Reference Guide) to nearest relatives 
need to be read as being references to the person who has been authorised by 
the nearest relative to act on their behalf. 

1.26	 In certain circumstances, an acting nearest relative can be appointed by the 
county court in the place of the person who would otherwise be the nearest 
relative. When the Act (and this Reference Guide) refers to the nearest relative,
it includes an acting nearest relative, unless it says otherwise. 

1.27	 For further detail on these points and nearest relatives generally, see chapter 33. 

 

Definition of NHS and independent hospitals [sections 34 and 145] 

1.28	 The Act sometimes distinguishes between NHS hospitals and independent 
hospitals by calling the former “hospitals” and the latter either “independent 
hospitals” or “registered establishments”. Sometimes (especially in Part 2) the 
Act uses “hospital” to mean both NHS and independent hospitals. 

1.29	 The Act calls independent hospitals “registered establishments” when they are 
specifically registered under the Care Standards Act 2000 to provide treatment 
or nursing (or both) for people detained under the Act. When referring to 
other independent hospitals (or to independent hospitals generally), the Act 
uses “independent hospital”. For simplicity, this Reference Guide uses the term 
“independent hospital” throughout to cover both registered establishments 
and other independent hospitals. 
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Note: changes made by the Health and Social Care Act 2008 mean that these 
provisions of the Care Standards Act 2000 will no longer apply in England. As a 
result, there is likely to be some change in the way in which independent hospitals 
– and their managers – are defined in the Act. Those changes will not take effect 
before April 2009. 

1.30	 When the Act uses “hospital”, it means a specific hospital, not (for example) 
an NHS trust (which may have several hospitals). What constitutes a distinct 
hospital is a matter of fact. But there is no reason in principle why one 
building, or set of buildings, cannot contain more than one hospital, especially 
if they are the responsibility of different managers. 

Definition of high security psychiatric hospital 

1.31	 A few provisions in the Act only apply to “high security psychiatric hospitals”. 
These are hospitals particularly for the treatment of patients who are detained 
under the Act and who require this treatment under special security because of 
their dangerous, violent or criminal propensities (see section 4 of the National 
Health Service Act 2006). At the time of publication, there are three such 
hospitals – Ashworth, Broadmoor and Rampton – all of which are constituent 
parts of NHS trusts. 

Definition of hospital managers [section 145] 

1.32	 The managers of hospitals have various powers and duties under the Act. 
In this context, “managers” does not mean the management team of the 
hospital, but the people or body whose hospital it is, as set out in table 1.3. 

Table 1.3: Identification of hospital managers 

For a hospital which is the managers are 

vested in an NHS trust the NHS trust as a body 
vested in an NHS foundation trust the NHS foundation trust as a body 
vested in, or is the responsibility of, the PCT (or LHB) as a body 
a primary care trust (PCT) (or local 
health board (LHB) in Wales) 
an independent hospital the person(s) registered in respect of that 

hospital by the Healthcare Commission under 
the Care Standards Act 2000 (who may be 
individuals, a company or some other kind 
of body) 

1.33	 For the most part, hospital managers do not have to perform their functions 
personally (eg by decision of the board of an NHS trust), but may delegate 
them to officers (ie members of their staff) and, in some cases, to other people. 
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1.34 Hospital managers’ functions under Parts 2, 3 and 6 of the Act can be 
delegated in accordance with the Regulations, or, in the cases of discharge 
decisions under section 23, in accordance with section 23 itself (see paragraphs 
12.5 to 12.13 and 15.7 to 15.8 in particular). Hospital managers’ functions 
in respect of patients’ correspondence under section 134 of the Act may be 
delegated in accordance with regulation 29 (see paragraph 14.10). 

1.35 Hospital managers may delegate their other functions under the Act in any 
way they can normally delegate their functions – which will depend on the 
constitution of the body concerned and (in the case of NHS trusts and PCTs) 
the relevant NHS legislation. 

Meaning of detained and liable to be detained 

1.36	 The Act sometimes (but not always) distinguishes between people who 
are “detained” and those who are “liable to be detained”. This latter term 
includes people who are actually detained (eg people who are in hospital and 
would be stopped from leaving if they tried to) and people who could lawfully 
be detained but who, for some reason, are not (eg because they have been 
given leave of absence from hospital). “Liable to be detained” also includes 
certain Part 3 patients who have been conditionally discharged from detention 
in hospital, but who may be recalled if necessary (see chapter 18). But it does 
not include patients who are subject to SCT, even though they too may 
be recalled. 

1.37	 For simplicity, unless otherwise stated, this Reference Guide uses “detained” 
and “subject to detention” to include all people who are liable to be 
detained, not just those who actually are detained, except patients who have 
been conditionally discharged (who are referred to as “conditionally 
discharged patients”). 

Meaning of restricted patient 

1.38	 Restricted patients are mentally disordered offenders (and certain other 
people) who have become detained patients under Part 3 of the Act and 
who are subject to special restrictions on (among other things) their discharge 
from hospital. By definition, all conditionally discharged patients are restricted 
patients. This is described more fully in chapter 10. 

Meaning of AMHP, approved clinician and responsible clinician 

1.39	 Two terms for professionals with particular responsibilities under the Act 
recur throughout the Act and this Reference Guide: “approved mental health 
professional” (or AMHP) and “approved clinician”. These are explained in 
chapter 32. Unless the context demands otherwise, references in the 
legislation to AMHPs are to AMHPs acting on behalf of a local social services 
authority (LSSA). 

1.40	 “Responsible clinician” is also used a lot, although its meaning varies. 
For detained patients, it generally means the approved clinician with overall 
responsibility for their case (see paragraph 12.37). 
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Meaning of registered medical practitioner 

1.41	 Where the Act refers to “registered medical practitioner”, this Reference Guide 
uses “doctor” for simplicity. Both mean a person who is fully registered as a 
medical practitioner under the Medical Act 1983. 

Meaning of doctor approved under section 12 

1.42	 A doctor approved under section 12 means a doctor who has been approved 
on behalf of the Secretary of State (or the Welsh Ministers) as having special 
experience in the diagnosis or treatment of mental disorder – see chapter 
32. Doctors who are approved clinicians are automatically treated as being 
approved under section 12. 

1.43	 Approval under section 12 is primarily of significance in the context of making 
recommendations in support of applications for detention or guardianship 
under Part 2 of the Act (see chapters 2 and 19 respectively) and evidence 
about the suitability of defendants and offenders for detention or guardianship 
under Part 3 (see chapters 3 to 9). 

Meaning of SCT and SCT patients 

1.44	 The Act does not use the term “supervised community treatment” except 
in headings. It refers instead to people being given “community treatment 
orders” (CTOs) and therefore becoming “community patients”. 

1.45	 This Reference Guide, however, refers to “SCT” and “SCT patients”, to avoid 
confusion with the large majority of patients receiving healthcare services in 
the community who are not subject to any special measures under the Act. 

Meaning of Secretary of State 

1.46	 When the Act refers to the “Secretary of State”, it means any Secretary 
of State (broadly speaking, a Cabinet Minister). To be helpful, where the 
function concerned is, in practice, exercised by a particular Secretary of State, 
this Reference Guide names that Secretary of State. Note, however, that 
responsibilities can and do move between Secretaries of State from time to 
time, without requiring any change in the legislation. 

Meaning of “in writing” and use of electronic communication 

1.47	 Where the Act itself requires information to be recorded or given “in writing”, 
the use of electronic means to record or communicate the information is not 
sufficient. The record must be made, or the information communicated, in 
hard copy. 

1.48	 The same applies to requirements in the Regulations to record or give 
information in writing, unless the Regulations specifically say otherwise. 
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Meaning of “sent”, “delivered”, “furnished” and similar terms 
(service of documents) [regulation 3] 

1.49	 In general, where documents – other than notices recalling SCT patients to 
hospital – are required to be “sent”, “delivered”, “furnished” (or other similar 
terms) to people under Part 2 or Part 3 of the Act, or the Regulations, they 
may be: 

•	 delivered by hand to the intended recipient (whether that is an individual or 
an organisation); 

•	 delivered by hand to any person authorised by the recipient; 

•	 sent by pre-paid post to an organisation at its registered or principal address; 

•	 sent by pre-paid post to the recipient’s usual or last known residence; or 

•	 delivered using an internal mail system operated by the recipient (eg a 
hospital’s internal mail system), provided that the recipient agrees to the use 
of its system for that purpose. 

1.50	 There are some exceptions to this rule, which are set out in regulation 3. 
In particular: 

•	 applications for detention in hospital must be delivered to an officer of the 
hospital managers authorised to receive them – see paragraph 2.65; 

•	 reports by doctors and approved clinicians temporarily detaining patients 
under the “holding powers” in section 5 of the Act may only be furnished 
by hand to an authorised officer or sent using the hospital managers’ 
internal mail system (with their agreement) – see paragraph 2.74; and 

•	 nearest relatives may only serve orders discharging patients from detention 
or SCT (and notice of their intention to do so) in certain specific ways – 
see paragraphs 12.105 and 15.106. 

1.51	 There are also some cases in which the Regulations allow other methods to 
be used (eg some documents and written information can be provided by 
electronic means where the recipient agrees). 

1.52	 Where the Regulations say that pre-paid post may be used, they also say when 
the documents concerned are to be deemed to have been served, should that 
be in dispute. Specifically, unless something different can be shown: 

•	 documents sent by first class post (or its equivalent) are deemed to have 
been served on the recipients on the second business day following the day 
of posting (eg on Wednesday, if posted on Monday); and 

•	 documents sent by second class post (or its equivalent) are deemed to have 
been served on the recipients on the fourth business day following the day 
of posting (eg on Friday, if posted on Monday). 

1.53	 For these purposes, “business days” means Mondays to Fridays (excluding 
public holidays). 
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1.54 The rules for serving notices recalling SCT patients to hospital – and when they 
are deemed to have been served – are different and are set out separately in 
regulation 6. See paragraph 15.33. 

1.55 There are no specific rules about how documents and written information 
under other Parts of the Act (eg written information for patients under sections 
132 and 132A about the Act and their rights) must be furnished, nor when 
they are considered to have been served. 

Statutory forms 

1.56	 This Reference Guide refers in various places to numbered forms which must 
be used to make applications, medical recommendations and to record various 
other decisions and events. These forms are set out in Schedule 1 to the 
Regulations. If the Regulations say that a particular statutory form must be 
used, a form whose wording corresponds to the up-to-date version of that 
form in Schedule 1 must be used. 

1.57	 A list of the statutory forms in the Regulations is at appendix A. 

Glossary of key terms 

1.58	 There is a glossary of key terms used in this Reference Guide at appendix B. 
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Chapter 2 
Compulsory admission to hospital 
under Part 2 of the Act 

Introduction 

2.1	 This chapter describes the procedures for detaining patients in hospital under 
Part 2 of the Act. 

Criteria for admission for assessment [section 2] 

2.2	 Patients may be detained in hospital for assessment on the grounds that they: 

•	 are suffering from mental disorder of a nature or degree which warrants 
their detention in hospital for assessment (or for assessment followed by 
medical treatment) for at least a limited period; and 

•	 ought to be so detained in the interests of their health or safety, or with 
a view to the protection of others. 

2.3 	 Case-law has established that here (and in section 3, described below) 
“nature” refers to the particular mental disorder from which the patient is 
suffering, its chronicity, its prognosis and the patient’s previous response 
to receiving treatment for the disorder. “Degree” refers to the current 
manifestation of the patient’s disorder (R. v Mental Health Review Tribunal for 
the South Thames Region, ex p. Smith [1999] COD 148). 

2.4 	 Detention for assessment under section 2 is for up to 28 days. It cannot be 
renewed, although in certain cases it may be extended while an application 
is made to the county court to displace the patient’s nearest relative (see 
paragraph 33.44 onwards). 

2.5 	 Although there must be an intention to assess the patient’s needs if the criteria 
above are to be met, a patient detained for assessment may also be treated. 
Indeed, treatment may form part of the assessment. 

Criteria for admission for treatment [section 3] 

2.6 	 Patients may be detained in hospital for medical treatment on the grounds that: 

• 	 they are suffering from mental disorder of a nature or degree which makes 
it appropriate for them to receive medical treatment in hospital; 

•	 it is necessary for their health or safety, or for the protection of others, that 
they should receive that treatment; 

•	 that treatment cannot be provided unless they are detained under section 3; 
and 

•	 appropriate medical treatment is available for the patient. 
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2.7 	 For these purposes, “mental disorder” does not include learning disability, 
unless that learning disability is associated with abnormally aggressive or 
seriously irresponsible conduct on the part of the patient concerned (see 
paragraph 1.11 onwards). 

2.8 	 “Appropriate medical treatment” means medical treatment which is 
appropriate in the patient’s case, taking into account the nature and degree 
of the patient’s mental disorder and all other circumstances of the case. 
Available means that appropriate treatment is actually available for the patient. 
It is not enough that appropriate treatment exists in theory for the patient’s 
condition. See paragraph 1.16 onwards for the definition of medical treatment 
in the Act and the meaning of medical treatment for mental disorder. 

2.9 	 Detention for treatment under section 3 is for up to six months initially and 
may be renewed (see chapter 12). 

2.10 	 Because these criteria require that it is appropriate and necessary for the 
patient to receive medical treatment in hospital, section 3 cannot be used if the 
intention is to admit and detain the patient for a purely nominal period during 
which no appropriate treatment will be given (R. v Hallstrom, ex p. W.; R. v 
Gardner, ex p. L. (1986) 2 All ER 306). 

2.11 	 The Code of Practice gives guidance on when it is appropriate to use section 
2 rather than section 3 (or vice versa). The conditions for section 2 admissions 
are not quite so stringent as those for section 3 admissions because assessment 
may well be used for the purpose of determining whether the more stringent 
conditions apply. However, the powers under section 2 can only be used for 
the limited purpose for which they were intended. They cannot be used to 
further detain patients for the purposes of assessment beyond the 28-day 
period. Nor can they be used as a temporary alternative to detention under 
section 3 merely to allow an application to be made to the county court 
under section 29 for an order to appoint an acting nearest relative in place 
of a nearest relative who objects to the use of section 3 (R. v Wilson, ex p. 
Williamson [1996] COD 42) – see paragraphs 2.23 to 2.30. 

Applications for admission to hospital [sections 2, 3 and 11] 

2.12 	 In order for a patient to be detained in hospital for assessment or treatment 
under Part 2 of the Act, an application for admission to hospital must be made 
to the managers of the hospital in question. 

2.13 	 An application may be made by the patient’s nearest relative, or by an 
approved mental health professional (AMHP) acting on behalf of a local social 
services authority (LSSA). 

2.14 	 An application under section 2 is known as an “application for admission for 
assessment”. An application under section 3 is known as an “application for 
admission for treatment”. 

Applications in respect of wards of court [section 33(1)] 

2.15 	 An application in respect of a ward of court cannot be made without leave 
of the High Court and such an application may not be blocked by the nearest 
relative’s objections (see paragraph 2.24). 
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Duty on LSSA to arrange for AMHP to consider making application for 
admission to hospital [section 13] 

2.16 	 LSSAs must arrange for an AMHP to consider a patient’s case on their behalf, 
if they have reason to believe that an application for admission to hospital may 
need to be made in respect of a patient who happens, at the time, to be within 
their area. It does not matter whether the patient lives in the area. 

2.17 	 In addition, LSSAs must arrange for an AMHP to consider the case of a patient 
who lives in their area if required to do so by the patient’s nearest relative. 
If AMHPs decide not to make an application in these cases, they must give 
the nearest relative their reasons in writing. 

2.18 	 In certain cases, LSSAs must also arrange for an AMHP to consider the case of 
a patient who is in a hospital outside their area. This applies when the patient 
concerned is already detained for assessment on the basis of an application 
made by an AMHP acting on behalf of the LSSA in question. If that LSSA 
has reason to think that an application for admission for treatment may now 
be needed for the patient, it is that LSSA (rather than the one for the area 
in which the hospital is, or where the patient lives) which is under a duty to 
arrange for an AMHP to consider making the further application. 

2.19 	 The fact that an AMHP is acting on behalf of an LSSA does not make it 
unlawful for them to make an application outside the area of that LSSA. 
Similarly, the fact that one LSSA has a duty to arrange for an AMHP to 
consider a patient’s case on its behalf does not prevent another LSSA from 
doing so instead, if it wishes. 

Duty on primary care trusts to give LSSAs notice of hospitals having 
arrangements for special cases [section 140] 

2.20 	 Primary care trusts must keep LSSAs whose areas overlap (wholly or partly) 
with their own informed of the hospital or hospitals where arrangements are 
in force for the reception of patients in case of special urgency or the provision 
of accommodation and facilities designed to be specially suitable for patients 
under the age of 18. 

Duty on AMHPs to inform nearest relatives of applications for admission 
for assessment [section 11(3)] 

2.21 	 Where the application is one for admission for assessment, AMHPs must take 
whatever steps are practicable to inform the person (if any) they think is the 
patient’s nearest relative: 

•	 that the application is about to be, or has been, made; and 

•	 of the nearest relative’s power to discharge the patient under section 23 
(see paragraphs 12.101 to 12.111). 

2.22 	 This must be done either before, or within a reasonable time after, the application 
is made. Although the duty falls on the AMHP making the application, the actual 
giving of the information need not necessarily be undertaken by the AMHP 
personally (R. v South Western Hospital Managers, ex p. M. [1994] 1 All ER 161). 
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Nearest relative’s power to object to an application for admission for 
treatment and AMHP’s duty to consult [section 11(4)] 

2.23 	 An AMHP may make an application for admission for assessment even though 
the nearest relative objects. 

2.24 	 Unless the patient is a ward of court, an AMHP may not make an application 
for admission for treatment under section 3 if the patient’s nearest relative 
objects to it. Nearest relatives may lodge their objection either with the AMHP 
directly or with the LSSA on whose behalf the AMHP is acting. The objection 
does not have to be made in any particular form, provided it is clearly an 
objection to the proposed application being made. 

2.25 	 AMHPs must therefore consult the person (if any) they think is the nearest 
relative before making the application. 

2.26 	 However, AMHPs do not have to consult the nearest relative if, in the 
circumstances, they think it is not reasonably practicable or that it would 
involve unreasonable delay. 

2.27 	 For practical reasons, it may not always be possible to identify, locate 
and contact the nearest relative within a reasonable time. But it will also 
be impracticable to consult with the nearest relative where – in all the 
circumstances – the benefits to the patient of that consultation do not justify 
any infringement of the patient’s rights under Article 8 of the European 
Convention on Human Rights to privacy and family life (R. (on the application 
of E.) v Bristol City Council [2005] EWHC 74 QBD). 

2.28 	 Consultation with the nearest relative can precede the obtaining of the two 
medical recommendations which are needed to support the application 
(as described below) (Re Whitbread (Times Law Reports) 14 July 1997) and, 
in suitable circumstances, AMHPs can carry out their duty to consult through 
the medium of another person (R. v South Western Hospital Managers, ex p. 
M. [1994] 1 All ER 161). 

2.29 	 Case-law also requires that nearest relatives should be given sufficient 
information about the proposed application and the reasons for it to enable 
them to form an opinion about whether to object to the application being 
made. 

2.30 	 If the nearest relative objects, the AMHP cannot make the application. But an 
unreasonable objection by a nearest relative is one of the grounds in section 
29(3) for the county court, on application, to transfer the powers of the 
nearest relative to another person (see chapter 33). 

Duty of the AMHP to be satisfied that detention in hospital is the most 
appropriate course of action [section 13(2)] 

2.31 	 Before making an application (whether for admission for assessment or 
treatment), AMHPs must interview the patient “in a suitable manner” – eg 
taking account of the patient’s age and understanding and any hearing or 
linguistic difficulties the patient may have. 
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2.32 	 AMHPs must also be satisfied that detention in a hospital is the most 
appropriate way of providing the care and medical treatment the patient 
needs. In making that decision, AMHPs are required to consider “all the 
circumstances of the case”. In practice, that might include the past history 
of the patient’s mental disorder, the patient’s present condition and the 
social, familial and personal factors bearing on it, as well as the other options 
available for supporting the patient, the wishes of the patient and the patient’s 
relatives and carers, and the opinion of other professionals involved in caring 
for the patient. 

2.33 	 In principle, an application can be made even if the patient has only recently 
been discharged from detention under the Act. 

2.34 	 However, in general, an AMHP cannot lawfully apply for the admission of 
a patient who has recently been discharged by the Tribunal if the AMHP is 
aware of that fact. 

2.35 	 In such cases, AMHPs can only properly make applications if they have formed 
a reasonable and bona fide opinion that there was information not known 
to the Tribunal which puts a significantly different complexion on the case 
compared with that which was before the Tribunal (R. v East London and City 
Mental Health NHS Trust, ex p. Brandenburg [2003] UKHL 58). See chapter 
20 for more about the Tribunal. 

Duty on AMHPs to make applications in certain circumstances 
[section 13(1A)] 

2.36 	 AMHPs must make an application if they think that an application ought to 
be made and, taking into account the views of the relatives and any other 
relevant circumstances, they think that it is “necessary and proper” for them 
to make the application, rather than the nearest relative. Relatives are defined 
for these purposes in section 26 (see paragraphs 33.7 to 33.12). 

2.37 	 This does not affect the rules about consultation with nearest relatives 
described above, or nearest relatives’ right to object to an application for 
admission for treatment. 

Medical recommendations [sections 2, 3 and 12 and Mutual 
Recognition Regulations] 

2.38 	 An application must be supported by written recommendations from two 
doctors who have personally examined the patient, as follows: 

One doctor Other doctor 

Approved under section 12 

If the doctor approved under section 12 does not 
have previous acquaintance with the patient: 

if practicable, a doctor who has previous 
acquaintance with the patient. 
Otherwise: 

any doctor. 
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2.39 	 Doctors are approved under section 12 if they have been approved as such 
on behalf of the Secretary of State (or the Welsh Ministers) as having special 
experience in the diagnosis or treatment of mental disorder. Doctors who are 
approved clinicians are automatically treated as being approved under section 
12. See chapter 32 for more information on approvals. 

2.40 	 At least one of the doctors should, if practicable, have had previous 
acquaintance with the patient. Preferably, this doctor should know the patient 
personally, but case-law has established that previous acquaintance need not 
involve personal acquaintance, provided the doctor in question has some 
knowledge of the patient and is not “coming to them cold” (AR (by her 
litigation friend JT) v Bronglais Hospital and Pembrokeshire and Derwen 
NHS Trust [2001] EWHC Admin 792). 

2.41 	 The two doctors may examine the patient jointly or separately. But no more 
than five clear days must elapse between the days of the two examinations. 
So, for example, if the first doctor examines the patient on 1 January, the 
second doctor must examine the patient no later than 7 January – see 
paragraph 2.60. 

2.42 	 Medical recommendations in support of an application for admission for 
assessment must state that, in the doctor’s opinion, the criteria described at 
paragraph 2.2 are met. 

2.43 	 Recommendations for applications for admission for treatment must state that, 
in the doctor’s opinion, the criteria described at paragraph 2.6 are met, and 
must in particular explain why the patient cannot be treated without being 
detained in this way (eg as an out-patient, or as a voluntary in-patient, or in 
accordance with the Mental Capacity Act 2005). 

2.44 	 Recommendations may be made separately by each doctor or as a joint 
recommendation signed by both. 

2.45 	 The recommendations must be signed on or before the day the application is 
signed. In principle, this means a recommendation could be signed after the 
application itself is signed. However, in practice, an application could not be 
acted on until the necessary recommendations are signed, because it would 
not be founded on the required recommendations. 

Emergency applications for admission for assessment [section 4] 

2.46 	 In exceptional cases, it may be necessary to admit patients for assessment 
as an emergency before obtaining a second medical recommendation. 

2.47 	 An emergency application (“section 4 application”) must state that it is 
of urgent necessity that the patient should be admitted and detained for 
assessment, and that compliance with the normal procedures would involve 
undesirable delay. This must be confirmed by the doctor making the medical 
recommendation. 

2.48 	 The doctor giving the recommendation does not have to be approved under 
section 12. But, if practicable, the doctor should be one who has had previous 
acquaintance with the patient (see paragraph 2.40). 
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2.49 	 An emergency application can be used to detain patients in hospital for 
no more than 72 hours, unless during that period a valid second medical 
recommendation is received by the hospital managers. 

2.50 	 The second medical recommendation will only be valid if the two 
recommendations together would be sufficient to support an ordinary 
application for admission for assessment (except for the fact that the second 
recommendation may well, by necessity, have been signed after the date on 
which the application was signed). 

2.51 	 The 72 hour period runs from the time the patient is admitted to hospital. 
If the patient is already in hospital, it runs from when the application is 
received on behalf of the hospital managers. 

2.52 	 If a second medical recommendation is received within the 72 hour period, 
patients are treated as if they had been admitted originally on the basis of an 
ordinary application for admission for assessment. In other words, they may be 
detained for up to 28 days from the day they were admitted (not the end of 
the 72 hour period). This is often referred to as “converting” the application 
from section 4 to section 2, but the Act does not use that term. 

2.53 	 If a second medical recommendation is not received within the 72 hour period, 
the authority to detain the patient expires and the patient must be allowed to 
leave the hospital if that is what the patient wants to do. 

2.54 	 If the relevant criteria are met, there is nothing to prevent an application 
for admission for treatment being made under section 3 while a patient is 
detained under section 4, but two new medical recommendations would be 
required. 

Conflicts of interest [sections 11(1) and 12A and Conflicts of Interest 
Regulations] 

2.55 	 AMHPs may not make an application if they have a potential conflict of 
interest as defined in the Mental Health (Conflicts of Interest) (England) 
Regulations 2008 and described in table 2.1. An application made by an 
AMHP who had a potential conflict of interest would be invalid and would 
not provide any authority for the patient’s detention. 

Table 2.1: Potential conflicts of interest for AMHPs 

AMHPs have a potential conflict if any of the following apply 
The AMHP has a financial interest in the outcome of the decision whether or not to 
make the application. 
The AMHP employs the patient; or 

either of the 
doctors making the 
recommendations on 
which the application is 
based. 

The AMHP directs the work of 
The AMHP is closely involved in the same business venture 
(which includes being a partner, director, other office
holder or major shareholder) as 
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AMHPs have a potential conflict if any of the following apply 
The AMHP is the wife, ex-wife, husband, ex-husband, 
civil partner, ex-civil partner, mother, father, sister, brother, 
half-sister, half-brother, daughter, son, aunt, uncle, 
grandmother, grandfather, grandson, granddaughter, 
first cousin, nephew, niece, mother-in-law, father-in
law, daughter-in-law, son-in-law, grandmother-in-law, 
grandfather-in-law, granddaughter-in-law, grandson-in
law (including adoptive and step-relationships) of 

the patient; or 
either of the 
doctors making the 
recommendations on 
which the application 
is based. 

The AMHP is living as if wife, husband or civil partner with 
The AMHP and both the doctors making the recommendations on which the 
application is based are members of the same team organised to work together 
for clinical purposes on a routine basis (but see paragraph 2.58 for urgent cases). 
The AMHP and the patient are members of the same team organised to work 
together for clinical purposes on a routine basis (but see paragraph 2.58 for 
urgent cases). 

2.56 	 Similarly, doctors may not give a medical recommendation if they have a 
potential conflict of interest, as described in table 2.2. An application which 
relied on a recommendation made by a doctor who had a potential conflict of 
interest would be invalid. 

Table 2.2: Potential conflicts of interest for doctors 

Doctors have a potential conflict if any of the following apply 
The doctor has a financial interest in the outcome of the decision whether or not to 
give a recommendation. 
The doctor employs the patient; or 

the other doctor making 
a recommendation on 
which the application is 
based; or 
the applicant (whether 
an AMHP or the nearest 
relative). 

The doctor directs the work of 
The doctor is closely involved in the same business venture 
(which includes being a partner, director, other office
holder or major shareholder) as 

The doctor is employed by the nearest relative 
(if the nearest relative 
is the applicant). 

The doctor works under the direction of 

The doctor is the wife, ex-wife, husband, ex-husband, 
civil partner, ex-civil partner, mother, father, sister, brother, 
half-sister, half-brother, daughter, son, aunt, uncle, 
grandmother, grandfather, grandson, granddaughter, 
first cousin, nephew, niece, mother-in-law, father-in-law, 
daughter-in-law, son-in-law, sister-in-law, brother-in-law, 
grandmother-in-law, grandfather-in-law, granddaughter-
in-law, grandson-in-law (including adoptive and step-
relationships) of 

the patient; or 
the other doctor making 
a recommendation on 
which the application is 
based; or 
the applicant (whether 
an AMHP or the nearest 
relative). 

The doctor is living as if wife, husband or civil partner with 
Both doctors and the AMHP making the application are members of the same team 
organised to work together for clinical purposes on a routine basis (but see paragraph 
2.58 for urgent cases). 
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Doctors have a potential conflict if any of the following apply 
The doctor and the patient are members of the same team organised to work 
together for clinical purposes on a routine basis (but see paragraph 2.58 for 
urgent cases). 
The doctor is on the staff of an independent hospital to which the patient’s admission 
is being considered and so is the other doctor making a recommendation. 

2.57 	 Among the effects of this are that: 

• 	only one of the recommendations in support of an application for admission 
to an independent hospital may be made by a doctor on the staff of that 
hospital; and 

• 	 three professionals involved in an application may not all be in the same 
clinical team (as described above), nor may any of the professionals 
involved be in the same clinical team as the patient. 

2.58 	 However, the latter rule (about membership of the same clinical team) does 
not apply if the AMHP or doctor concerned thinks that it is of urgent necessity 
that an application be made and a delay would involve serious risk to the 
health or safety of the patient or others. In other words, in urgent cases, it is 
possible for all three professionals to be from the same clinical team, and for 
any or all of them to be from the same clinical team as the patient. 

2.59 	 Note that “in-law” relationships include relationships based on civil 
partnerships as well as marriage. But they do not include relationships based 
on people living together as if they were married or in a civil partnership. 

Time limits in respect of making applications [sections 6, 11 and 12] 

2.60 	 Certain time limits apply in respect of applications under sections 2 and 3, as 
set out in table 2.3. 

Table 2.3: Time limits for applications under sections 2 and 3 

Action Time limit Example 
Application The applicant must 

personally have seen the 
patient within the period 
of 14 days ending on the 
date of the application. 

If the applicant last saw the patient 
on 1 January, the application must 
be signed on or before 14 January. 

Examination for 
purposes of medical 
recommendation for 
application 

No more than five clear 
days must have elapsed 
between the days on 
which the separate 
examinations took place 
(where relevant). 

If the first doctor examined the 
patient on 1 January, the second 
doctor’s examination must take 
place on or before 7 January. 
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Action Time limit Example 
Medical 
recommendations 
in support of 
applications 

Must be signed on 
or before the date of 
application. 

If the application is signed by 
the nearest relative or AMHP at 
noon on 1 January, the medical 
recommendation must be signed 
by the doctor(s) concerned before 
midnight on that day. 

Conveyance and 
admission of 
patient to hospital 
in pursuance of 
application 

Patients can only be 
conveyed and admitted 
to hospital within the 
period of 14 days starting 
with the day on which 
the patient was last 
examined by a doctor 
for the purposes of the 
application. 

If the patient was last examined 
on 1 January, the patient can only 
be taken to or admitted to hospital 
if that happens on or before 14 
January. The application must also 
have been signed before they can 
be taken to hospital. 

Time limits for emergency applications [sections 4 and 6] 

2.61 	 Some of the time limits for emergency applications are shorter. The time limits 
for emergency applications are described in table 2.4. 

Table 2.4: Time limits for emergency applications under section 4 

Action Time limit Example 
Application The applicant must 

personally have seen the 
patient within the 24 
hours prior to making the 
application (ie signing 
the properly completed 
form). 

If the applicant last saw the 
patient at noon on 1 January, the 
application must be signed before 
noon on 2 January. 

Medical 
recommendation 
in support of 
application 

Must be signed on 
or before the date of 
application. 

If the application is signed by 
the nearest relative or AMHP at 
noon on 1 January, the medical 
recommendation must be signed 
by the doctor concerned before 
midnight on that day. 

36 



Mental Health 

Action Time limit Example 
Conveyance and 
admission of 
patient to hospital 
in pursuance of the 
application 

The patient can be 
conveyed and admitted 
to hospital only within 
the period of 24 hours 
starting at the time 
when the patient was 
last examined by the 
doctor for the purposes 
of the application, or the 
making of the application 
(whichever is earlier). 

If the patient was last examined 
at noon on 1 January, and the 
application is signed in the interim, 
the patient can only be taken to or 
admitted to hospital if that happens 
before noon on 2 January. 

But if the application was signed 
at 9am on 1 January, before the 
patient was examined at noon, 
the patient can only be taken to or 
admitted to hospital if that happens 
before 9am on 2 January. 

Second medical 
recommendation 
(to “convert” 
the emergency 
application 
into a section 2 
application). 

Must be signed by the 
doctor and received 
by (or on behalf of) 
the hospital managers 
within 72 hours of the 
patient being admitted 
in pursuance of the 
application. 

If the patient was admitted to 
hospital at noon on 1 January, the 
second recommendation must be 
signed and received before noon 
on 4 January. 

Forms to be used for making the application [regulation 4] 

2.62 	 The forms to be used for applications and medical recommendations are set 
out in table 2.5. 

Table 2.5: Forms to be used for applications and medical recommendations 

Application 
for admission 
for assessment 
(section 2) 

Application for 
admission for 
treatment 
(section 3) 

Emergency 
application 
(section 4) 

Application by 
nearest relative 

Form A1 Form A5 Form A9 

Application by AMHP Form A2 Form A6 Form A10 
Single medical 
recommendation 

Form A4 Form A8 Form A11 

Joint medical 
recommendation 

Form A3 Form A7 

2.63 	 However, if doctors making recommendations have examined the patient 
in Wales they must use the equivalent Welsh form on which to make their 
recommendations. If doctors are making a joint recommendation, and one of 
them examined the patient in England and one in Wales, then they may use 
either the English or Welsh form. 

2.64 	 Applications to hospitals in Wales must be made in accordance with the Welsh 
regulations (which will always involve using a Welsh application form). 
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Procedure to be used for making the application [regulation 4] 

2.65 	 An application must be addressed to the managers of the hospital to which 
the applicant wants the patient admitted. Applications must be served 
by delivering them to an officer of the managers of the hospital to which 
admission is sought who is authorised to receive them. This means that, in 
practice, the application should be delivered to the hospital in which the 
patient is to be detained. 

Transport (“conveyance”) of patients to hospital [section 6] 

2.66 	 A duly completed application for admission provides the authority for the 
applicant, or anyone authorised by the applicant, to take and convey the 
patient to the hospital named in the application, in order for the patient to be 
admitted and detained there within the time periods described in tables 2.3 
and 2.4. 

2.67 	 An application cannot be considered duly completed without the 
necessary medical recommendations. It is essential that the application and 
recommendations are signed and dated (and where relevant timed) by people 
qualified to do so before any action is taken on the basis of them. 

2.68 	 Patients being taken and conveyed to hospital on the basis of an application 
for admission are considered to be in legal custody, and the applicant, or 
the person authorised by the applicant (as the case may be), may take steps 
accordingly to prevent the patient absconding. If patients abscond while being 
taken to hospital, they may be retaken within the 14 day or 24 hour period 
during which they could be conveyed to hospital originally (as described earlier 
in this chapter). 

2.69 	 For further information on legal custody and absconding, see chapter 31. 

Applications in respect of patients already in hospital [section 5(1)] 

2.70 	 Applications for admission for assessment or treatment may be made in 
respect of patients who are already in hospital. This includes applications for 
admission for treatment in respect of patients who are already detained on the 
basis of an application for admission for assessment. But it is not possible to 
make further applications for assessment in respect of patients who are already 
detained on the basis of such an application. 

Holding powers pending applications in respect of patients already in 
hospital [section 5(2) and (4)] 

2.71 	 In certain circumstances, hospital in-patients may be detained temporarily in 
the hospital pending the making of an application, as described below. 

2.72 	 This does not apply to patients who are already detained on the basis of an 
application under the Act, nor to supervised community treatment (SCT) 
patients, ie patients in respect of whom a community treatment order (CTO) 
under the Act is in force – see chapter 15. 
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Holding power of doctor or approved clinician in charge of patient’s 
treatment [section 5(2) and regulations 3 and 4] 

2.73 	 In-patients (whether or not they are already being treated for mental disorder) 
may be detained in a hospital for up to 72 hours if the doctor or approved 
clinician in charge of their treatment reports that an application for admission 
for assessment or treatment ought to be made. 

2.74 	 The report must be made on Form H1 and must then be furnished to the 
hospital managers. This can be done in one of two ways. The report may 
either be: 

•	 delivered personally to an officer of the hospital managers authorised to 
receive such reports on behalf of those managers; or 

•	 sent to the hospital managers using their internal mail system (provided 
that the managers have agreed to the use of the internal mail system for 
this purpose). 

2.75 	 The managers may authorise any officer to agree on their behalf to the use of 
their internal mail system. 

2.76 	 The 72 hour period during which the patient may be detained begins at the 
time the report is delivered in person to an authorised officer of the managers 
or when it is put into the managers’ internal mail system. 

2.77 	 The doctor or approved clinician in charge of a patient’s treatment may 
nominate one, but only one, other doctor or approved clinician on the staff 
of the same hospital to exercise the holding power on their behalf in their 
absence. They may nominate different deputies for different patients. 

2.78 	 The identity of the doctor or approved clinician in charge of a patient’s medical 
treatment will depend on the particular circumstances. There may be more 
than one person who could reasonably be said to be in charge of a patient’s 
treatment, for example where a patient is already receiving treatment both 
for physical and mental disorder. However, a professional who is treating the 
patient under the direction of another professional should not be considered to 
be in charge. 

2.79 	 Doctors and approved clinicians who make reports under section 5(2) do not 
have to detain patients personally. But patients may only be detained in the 
hospital in which they were in-patients when the report was made. 

Nurses’ six hour holding power [section 5(4), regulations 3 and 4 and 
Nurses Order] 

2.80 	 Nurses “of the prescribed class” may authorise the detention for up to six 
hours of a patient who is already being treated for mental disorder in the 
hospital as an in-patient if they think that: 

• 	 the patient is suffering from mental disorder to such a degree that it is 
necessary for the patient’s health or safety, or for the protection of others, 
for the patient to be immediately restrained from leaving the hospital; and 
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•	 it is not practicable to secure the immediate attendance of a doctor or an 
approved clinician for the purpose of furnishing a report under section 5(2) 
(as described above). 

(Nurses may not authorise the detention of patients who are not already 
receiving in-patient treatment for mental disorder in the hospital.) 

2.81	 A nurse “of the prescribed class” means a nurse registered in the register 
of qualified nurses and midwives maintained by the Nursing and Midwifery 
Council as follows: 

•	 registered in sub-part 1 of the register, whose entry includes an entry to 
indicate the nurse’s field of practice is mental health nursing (Registered 
Nurse Mental Health Level 1); 

•	 registered in sub-part 1 of the register, whose entry includes an entry 
to indicate the nurse’s field of practice is learning disabilities nursing 
(Registered Nurse Learning Disabilities Level 1); 

•	 registered in sub-part 2 of the register, whose entry includes an entry to 
indicate the nurse’s field of practice is mental health nursing (Registered 
Nurse Mental Health Level 2); or 

•	 registered in sub-part 2 of the register, whose entry includes an entry 
to indicate the nurse’s field of practice is learning disabilities nursing 
(Registered Nurse Learning Disabilities Level 2). 

2.82	 The authority to detain the patient begins when the nurse records the 
necessary opinion that the criteria above are met, using Form H2. It ends 
either six hours later or on the arrival of a doctor or approved clinician entitled 
to make a report on the patient under section 5(2), if that is earlier. 

2.83	 The record made by the nurse must be delivered to the hospital managers, or 
someone authorised to act on their behalf, as soon as possible, either by the 
nurse or by someone authorised by the nurse. 

2.84	 The period for which a patient has already been detained as a result of a 
nurse’s decision under section 5(4) counts as part of the maximum 72 hours 
for which a patient may be detained in total if the doctor or approved clinician 
concerned then decides to make a report under section 5(2). 

2.85	 Nurses who make reports under section 5(4) do not have to detain patients 
personally. But, again, patients may only be detained in the hospital in which 
they were in-patients when the report was made. 
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EXAMPLE 

A patient starts preparing to leave a psychiatric ward at noon on 1 May against the 
advice of the ward staff. The psychiatrist in charge of the patient’s treatment is not 
immediately available. A level 1 nurse decides that the patient needs to be detained 
until the psychiatrist (or nominated deputy) can attend and makes a record under 
section 5(4) to that effect at five past noon. The patient may now be detained in the 
hospital until five past six that evening at the latest. 

The psychiatrist arrives at five o’clock and, after talking to the nurse and the patient, 
thinks that an application for admission for treatment should be made because 
the patient needs further treatment which could not otherwise be given. Before 
contacting an AMHP to come and interview the patient, the psychiatrist makes a 
report to the hospital managers under section 5(2). 

Even though the report is given to the person authorised by the managers to receive 
it at half past five on 1 May, the patient can be detained, pending a decision on an 
application, only until 72 hours after the nurse made the original record under 5(4), 
ie until five past noon on 4 May. 

Admission to hospital on the basis of an application [section 6 and 
regulation 4] 

2.86 An application for admission, properly completed and delivered, provides the 
authority for hospital managers to detain patients, provided the patient is 
admitted within the relevant time limit described earlier in this chapter. 

2.87 The Act places no obligation on a hospital to admit a patient merely because 
an application has been made. 

2.88 The managers must record the time and date of admission using Form H3, 
which must then be attached to the application. The managers may authorise 
officers to make the necessary records on their behalf. 

2.89 Where patients are already in hospital, they are treated as having been 
“admitted” when the application is received by, or on behalf of, the managers. 

Circumstances in which an application may not be acted on 
[section 6(3)] 

2.90 	 The managers may detain a patient on the basis of an application that appears 
to them (or in practice a person authorised on their behalf to receive it) to be 
duly made and founded on the necessary medical recommendations. 

2.91 	 A document cannot be regarded as a proper application or medical 
recommendation if, for example: 

•	 the application is not accompanied by the correct number of medical 
recommendations: 

•	 the application and the recommendations do not all relate to the same 
patient; 

•	 the application or recommendation is not signed at all, or is signed by 
someone not qualified to do so; or 

•	 the application does not specify the correct hospital. 
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2.92 	 However, the managers do not have to seek further proof that the signatories 
are who they say they are, or that they have the qualification to make the 
application which they have signed to say they have. Nor do the managers 
need to seek further proof for any factual statement or opinion contained in 
the document. 

2.93 	 So, for example, the managers do not need to check that signatories who 
state they are registered medical practitioners are, in fact, registered, or seek 
independent verification of the time when the patient was last examined, 
or that there was sufficient urgency to justify the making of an emergency 
application. 

2.94 	 If an application is discovered to be fundamentally flawed because of the sorts 
of error set out above (or for any other reason), there is no authority for the 
patient’s detention because fundamentally defective applications cannot be 
retrospectively validated (Re S-C (Mental Patient: Habeas Corpus) [1996] 
1 All ER 532, CA). 

2.95 	 In these circumstances, authority for the patient’s detention can only be 
obtained through a new application (or, in the interim, by the use of section 
5 if the patient is already in hospital). Any new application must, of course, 
be accompanied by medical recommendations which comply with the Act. 
But this does not exclude the possibility of one of the two existing medical 
recommendations being used, if the time limits and other requirements of the 
Act can still be complied with. 

Rectification of errors in applications [section 15 and regulation 4] 

2.96 	 Unless they fundamentally invalidate the application (as described above), less 
serious problems with applications and recommendations may be capable of 
being rectified and patients may continue to be detained for a limited period 
while that is done. 

2.97 	 An application or recommendation which is found to be incorrect or defective 
can be amended by the person who signed it, with the consent of the 
managers of the hospital, within the period of 14 days starting with the day of 
the patient’s admission. However, a faulty emergency (section 4) application 
may not be corrected after the patient has been detained on the basis of it 
for 72 hours, unless it has (in effect) become a section 2 application because 
a second medical recommendation has been received. In other words, errors 
in emergency applications cannot be put right retrospectively once the 
application will inevitably have ceased to be effective. 

2.98 	 Faults which may be capable of rectification include, for example, leaving 
blank any spaces on the form which should have been filled in (other than 
the signature) or failure to delete one or more alternatives in places where 
only one can be correct. The patient’s forenames and surname should 
agree in all the places where they appear in the application and supporting 
recommendations. Discrepancies in the way a patient’s name is recorded in 
the documents may be corrected, provided they do not raise any doubt as to 
whether the documents refer to the same person. 
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2.99 	 In practice, any document found to contain faults of this sort should be 
returned to the person who signed it for amendment. When the amended 
document is returned to the hospital, it should again be scrutinised to check 
that it is now in the proper form. Consent to the amendment can then be 
given by the managers. The consent should be recorded in writing and can 
take the form of an endorsement on the document itself. If this is all done 
within a period of 14 days starting with the day on which the patient was 
admitted (or – in the case of a patient who was already in hospital – the day 
on which they were treated as admitted as a result of the application), 
the documents are deemed to have had effect as though originally made 
as amended. 

2.100 	 The managers may authorise officers to consent to amendments on their behalf. 

Replacement of insufficient medical recommendations [section 15(3) and 
regulation 4] 

2.101 	 If one of the medical recommendations on which an application is based is 
found to be insufficient, or the two medical recommendations taken together 
are insufficient, it may be possible to correct the error by having a new 
recommendation submitted. 

2.102 	 A medical recommendation may be insufficient because: 

•	 it has been signed after the date on which the application was made; or 

•	 the doctor’s reasons in the form do not appear to be sufficient to support 
the conclusions stated in it (but do not suggest that the conclusions are 
wrong or have no proper basis); 

and recommendations taken together may be insufficient because: 

•	 too long elapsed between the patient being examined by the first and 
second doctor; or 

•	 neither doctor is approved under section 12. 

2.103 	 If any of these problems turn out simply to be errors in the way the forms were 
completed (eg a date was entered incorrectly), they can be corrected with the 
consent of the managers as described above. 

2.104 	 Otherwise, the application is invalid, unless the position can be rectified by a 
fresh recommendation. 

2.105 	 In that case, the managers may notify in writing the AMHP or nearest 
relative who made the application that the recommendation will have to be 
disregarded unless it can be replaced. (In practice, it would be helpful also to 
notify the doctor concerned.) If the problem is with two recommendations 
taken together, the notice can be given in respect of either (but not both).    

2.106 	 Again, the managers may authorise officers to do this on their behalf. 

2.107 	 The applicant has 14 days starting with the day of the patient’s admission to 
arrange for a replacement recommendation to be provided to the hospital 
managers. 
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2.108	 The new recommendation must comply with all the requirements with which 
the original recommendation should have complied, except (for obvious 
reasons) the deadlines by which the original recommendation had to be signed 
or by which the examination it was based on had to take place. 

2.109	 If a correct replacement medical recommendation is received by (or on 
behalf of) the managers before the end of the 14 day period starting with 
the day the patient was admitted, then the application is to be treated as if 
it were (and always had been) properly supported by the necessary medical 
recommendations. If not, the application ceases to provide any authority to 
detain the patient as of the end of the 14 day period. 

2.110	 Although 14 days is allowed for these procedures, problems with emergency 
applications under section 4 may only be corrected in the first 72 hours, 
unless the application has, in effect, been converted into a section 2 
application by a second medical recommendation. In other words, problems 
with the recommendation for an emergency application cannot be put right 
retrospectively once the application will inevitably have ceased to be effective. 

Effect of admission on previous applications [section 6(4)] 

2.111	 The admission of patients on the basis of an application for treatment (but not 
assessment) automatically causes any previous application for admission, or for 
guardianship, to cease to have effect. 

Effect of admission on SCT [section 6(4)] 

2.112	 Because SCT patients can be recalled to hospital for treatment if required, it 
should not be necessary to make applications for their detention. In practice, 
however, this may happen if the people making the application do not know 
that the patient is on SCT. 

2.113	 An application for admission for assessment under section 2 or 4 does not 
affect the patient’s SCT. Nor does an application for admission for treatment 
under section 3 if, before going onto SCT, the patient had been detained on 
the basis of a hospital order, hospital direction or transfer direction under Part 
3 of the Act. 

2.114	 However, because an application for admission for treatment automatically 
ends any previous application for admission, it would also bring to an end a 
patient’s SCT if, before going onto SCT, the patient had been detained under 
section 3. In that case, a new CTO would have to be made for the patient to 
go back onto SCT when they no longer needed to be detained in hospital. 

2.115	 For more on SCT, see chapter 15. 
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Chapter 3 
Remands to hospital


Introduction 

3.1 	 This chapter describes the provisions in Part 3 of the Act which enable the 
courts to remand defendants to detention in hospital. 

Remand to hospital for report [section 35] 

3.2 	 The courts may remand defendants to hospital for the preparation of a report 
on their mental condition, as set out in table 3.1. 

Table 3.1: Criteria for remand for report under section 35 

Remand for report (section 35) 
May be 
exercised by 

a magistrates’ court or the Crown Court 

in respect of 
a defendant 
who 

where the power is being 
exercised by a magistrates’ 
court: 

where the power is being exercised 
by the Crown Court: 

is convicted (in the case of an 
adult) of an offence punishable 
on summary conviction with 
imprisonment; or 

is charged with (but not 
convicted of) such an offence, 
if the court is satisfied that the 
defendant did the act or made 
the omission charged or if the 
defendant has consented to the 
exercise of the power; 

is awaiting trial before that court 
for an offence punishable with 
imprisonment; or 

has been arraigned but has yet to 
be sentenced or otherwise dealt 
with for the offence (other than a 
person convicted of murder); 

if 

the court is satisfied on the written or oral evidence of a doctor 
approved under section 12 that there is reason to suspect that the 
defendant is suffering from mental disorder; and 

the court is of the opinion that it would be impracticable for a report 
on the defendant’s mental condition to be made if the defendant were 
remanded on bail; 

and 

the court is satisfied, on the written or oral evidence of the approved 
clinician who would be responsible for making the report, or some 
other person representing the managers of the relevant hospital, that 
arrangements have been made for the defendant to be admitted to 
that hospital within the seven days starting with the day of the remand. 
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3.3	 For these purposes, mental disorder does not include learning disability, unless 
that learning disability is associated with abnormally aggressive or seriously 
irresponsible conduct on the part of the patient concerned. 

3.4 	 The requirement that the doctor giving evidence about the defendant’s mental 
disorder must be approved under section 12 is to be found in section 54(1), 
rather than section 35 itself. Similarly, it is section 55(2) which explains that the 
reference in section 35 to an offence punishable on summary conviction with 
imprisonment includes any offence for which an adult could be imprisoned 
(even if a young offender could not). 

3.5 	 Remand to hospital under section 35 provides an alternative to remanding 
defendants in custody for a medical report, in circumstances where it would 
not be practicable to obtain the report if they were remanded on bail (eg 
because they might decide to break a condition of bail that they should reside 
at a hospital, and the hospital would then be unable to prevent them from 
discharging themselves). 

3.6 	 If a remand for report is made, the arrangements in table 3.2 apply. 

Table 3.2: Duration, renewal and termination of remand for report under section 35 

Initial duration 
Remand is in the first instance for the period specified by the 
court, which may be up to 28 days. 
The defendant may be further remanded for periods of up to 28 
days, but only if it appears to the court, on the written or oral 

Renewal evidence of the approved clinician responsible for making the 
report, that this is necessary for completing the assessment of the 
defendant’s mental condition. 

Maximum period 
The total period of successive remands for report may not exceed 
a maximum of 12 weeks. 

Termination The court may terminate the remand at any time. 

Notes 

The power of further remanding the defendant may be exercised 
by the court in the defendant’s absence if the defendant is legally 
represented and the legal representative is given the opportunity 
to be heard. 

People remanded under this section are entitled to obtain a 
separate medical report from a doctor or approved clinician of 
their own choice and at their own expense, and to apply to 
the court on the basis of it for their remand to hospital to be 
terminated. 

Reference guide to the Mental Health Act 1983 
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Remand for treatment [section 36] 

3.7 	 The Crown Court may also order the remand to hospital of a defendant for 
treatment as set out in table 3.3. 

Table 3.3: Criteria for remand for report under section 36 

Remand for treatment (section 36) 
May be exercised by the Crown Court only 

in respect of a 
defendant who is 

in custody awaiting trial before the court for an offence 
punishable with imprisonment (other than murder); or 

in custody at any stage of such a trial prior to sentence; 

if 

the court is satisfied, on the written or oral evidence of two 
doctors, at least one of whom must be approved under 
section 12, that: 

• the defendant is suffering from mental disorder of a nature 
or degree which makes it appropriate for the defendant to 
be detained in a hospital for medical treatment; and 

• appropriate medical treatment is available; 

and 

the court is satisfied, on the written or oral evidence of the 
approved clinician who would have overall responsibility for 
the defendant’s case (and so be their “responsible clinician”), 
or of some other person representing the managers of the 
relevant hospital, that arrangements have been made for the 
defendant to be admitted to that hospital within the seven 
days starting with the day of the remand. 

3.8 	

3.9 	

3.10 	

3.11 	

As in section 35, for these purposes, mental disorder does not include 
learning disability, unless that learning disability is associated with abnormally 
aggressive or seriously irresponsible conduct on the part of the patient 
concerned. 

Appropriate medical treatment means the same as it does in respect of 
applications for admission for treatment under Part 2 of the Act (see 
paragraph 2.8). 

As for section 35, the requirement that at least one of the doctors giving 
evidence about the defendant’s mental disorder must be approved under 
section 12 is to be found in section 54(1), and the meaning of an offence 
punishable on summary conviction with imprisonment is further explained in 
section 55(2). 

If a remand for treatment is made, the arrangements in table 3.4 apply. 

Mental Health 
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Table 3.4: Duration, renewal and termination of remand for report under section 36 

Initial duration 
Remand is in the first instance for the period specified by the 
court, which may be up to 28 days. 

Renewal 

The defendant may be further remanded for periods of up to 
28 days, but only if it appears to the court, on the written or 
oral evidence of the person’s responsible clinician, that a further 
remand is warranted.  

Maximum period 
The total period of successive remands for treatment may not 
exceed a maximum of 12 weeks. 

Termination The court may terminate the remand at any time. 

Notes 

The power of further remanding the defendant may be exercised 
by the court in the defendant’s absence if the defendant is legally 
represented and the legal representative is given the opportunity 
to be heard. 

People remanded under this section are entitled to obtain a 
separate medical report from a doctor or approved clinician of 
their own choice and at their own expense, and to apply to 
the court on the basis of it for their remand to hospital to be 
terminated. 

3.12 	 For these purposes, the “responsible clinician” means the approved clinician in 
overall charge of the patient’s case in the hospital. 

Courts’ power to ask primary care trusts for information about hospital 
places for defendants under 18 [section 39] 

3.13 Primary care trusts (PCTs) must respond to requests from courts in England and 
Wales for information about hospitals in their area, or elsewhere, with which 
arrangements could be made to admit a defendant aged under 18 whom the 
court is considering remanding to hospital under section 35 or 36. 

3.14 PCTs must provide any relevant information they have, or could reasonably 
obtain. This includes information about the availability of accommodation 
or facilities in hospitals designed to be specially suitable for patients aged 
under 18. (The same duty applies to local health boards in Wales and the 
Welsh Ministers.) 

Remands by virtue of other legislation 

3.15 	 Remands under section 35 or 36 may also be made by courts by virtue of 
certain other pieces of legislation – see chapter 11. 

Effect of remand under section 35 or 36 [sections 35(4), 35(9), 35(10), 36(8) 
and 56] 

Conveyance to hospital and return to court 

3.16 	 The effect of the remand is, first, to direct a police officer (or other constable), 
or any other person directed by the court to do so, to convey the defendant 
to the hospital specified in the order within seven days starting with the day 
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of the remand and, second, to entrust responsibility for the person’s detention 
and reappearance in court to the managers of the hospital. Having agreed to 
do so before the remand was made, the hospital managers must admit and 
detain the patient. 

Temporary detention in a place of safety

 3.17 	 If the patient cannot be admitted to the relevant hospital immediately, the 
court may give directions for the patient to be taken to and detained in a place 
of safety. “Place of safety” is defined in section 55 – see paragraph 4.23. If, 
for any reason, it then becomes impossible for the patient to be admitted to 
the hospital named in the remand order, the court should be informed as soon 
as possible so it can decide what steps to take. 

Medical treatment 

3.18 Patients remanded to hospital under section 35 are to be detained in the 
hospital, but the Act does not provide any authority to treat them for their 
mental disorder without their consent. They have the same rights to consent 
to and refuse treatment as patients who are not detained under the Act. 

3.19 Patients remanded to hospital under section 36 may be treated for their 
mental disorder without their consent, in accordance with Part 4 of the Act 
(see chapter 16). 

Leave of absence, transfer and discharge 

3.20 	 Patients remanded to hospital under section 35 or 36 may not be given leave 
of absence from the hospital without the express agreement of the remanding 
court. Nor may the hospital managers transfer them to another hospital. 
If necessary, an application may be made to the court for a new remand order. 

3.21 	 Patients remanded under this section may not be discharged from detention in 
hospital by anyone except the courts while they remain subject to the remand. 

Absconding 

3.22 	 The rules about absence without leave which apply to most other detained 
patients do not apply to remanded patients. If a remanded patient absconds, 
either from the hospital in which they are detained or while being taken to 
or from the hospital, they may be arrested without warrant by any police 
officer (or other constable). They must then be brought before the court 
that remanded them, which may (but need not) decide on some alternative 
approach to their case. 

Effect on existing applications, etc 

3.23 	 A remand to hospital does not automatically affect any existing liability for 
detention for assessment or treatment on any other basis, nor bring supervised 
community treatment or guardianship to an end. But nor does it prevent them 
expiring or being discharged in the normal way. 

Nearest relative 

3.24 	 Patients remanded to hospital under section 35 or 36 do not have a nearest 
relative for the purposes of the Act. 
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Chapter 4 
Hospital orders


Introduction 

4.1 	 This chapter describes the provisions in Part 3 of the Act which enable the 
courts to order offenders to be detained in hospital for treatment, rather than 
punishing them. 

Hospital orders [section 37] 

4.2 	 Courts may order the detention in hospital of mentally disordered offenders by 
making a hospital order as set out in table 4.1. 

Table 4.1: Criteria for making hospital orders under section 37 

Hospital order (section 37) 
May be made by a magistrates’ court or the Crown Court 

in respect of a 
defendant who is 

where made by a magistrates’ 
court: 

where made by the Crown 
Court: 

convicted by that court of an 
offence punishable (in the case of 
an adult) on summary conviction 
with imprisonment; or 

charged before that court with 
(but not convicted of) such an 
offence, if the court is satisfied 
that the person did the act or 
made the omission charged; 

convicted before that Court 
for an offence punishable 
with imprisonment (other 
than murder); 

if the court is 
satisfied 

on the written or oral evidence of two doctors, at least one of 
whom must be approved under section 12, that: 

the defendant is suffering from mental disorder of a nature 
or degree which makes it appropriate for the defendant to be 
detained in a hospital for medical treatment; and 

appropriate medical treatment is available; 

• 

• 

and the court is 
of the opinion 

having regard to all the circumstances, including the nature 
of the offence and the character and antecedents of the 
defendant, and to the other available methods of dealing with 
the defendant, that a hospital order is the most suitable method 
of dealing with the case; 

and it is also 
satisfied 

on the written or oral evidence of the approved clinician who 
would have overall responsibility for the defendant’s case, or of 
some other person representing the managers of the relevant 
hospital, that arrangements have been made for the defendant 
to be admitted to that hospital within the period of 28 days 
starting with the day of the order. 
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4.3 	 For these purposes, mental disorder does not include learning disability, unless 
that learning disability is associated with abnormally aggressive or seriously 
irresponsible conduct on the part of the patient concerned. 

4.4 	 Appropriate medical treatment means the same as it does in respect of 
applications for admission for treatment under Part 2 of the Act (see 
paragraph 2.8). 

4.5 	 Broadly speaking, “antecedents” means the defendant’s history, including any 
previous history of offending. 

4.6 	 The requirement that at least one of the doctors giving evidence about the 
defendant’s mental disorder must be approved under section 12 is to be found 
in section 54(1), rather than section 37 itself. Similarly, it is section 55(2) which 
explains that the reference in section 37 to an offence punishable on summary 
conviction with imprisonment includes any offence for which an adult could be 
imprisoned (even if a young offender could not). 

4.7 	 A hospital order is, essentially, an alternative to punishment. The court may 
not, at the same time as making a hospital order in respect of an offender, pass 
a sentence of imprisonment, impose a fine or make a community rehabilitation 
order, a referral order or a supervision order.  Nor can the court make an order 
for a young offender’s parent or guardian to enter into a recognizance to take 
proper care of and exercise proper control over the offender. But the court 
may make any other order which it has the power to make (eg an order for 
compensation). 

4.8 	 To detain a patient in hospital as well as imposing a prison sentence, the 
Crown Court could, in certain circumstances, give hospital and limitation 
directions instead (see chapter 5). 

4.9 	 In very limited circumstances a hospital order may also be made under section 
51 of the Act in respect of patients who have been transferred from prison to 
hospital while on remand (see paragraph 9.22 onwards). 

4.10 	 Hospital orders under the Act may also be made by virtue of several other 
pieces of legislation (see chapter 11). 

Courts’ power to ask primary care trusts for information about hospital 
places [section 39] 

4.11 	 Primary care trusts (PCTs) must respond to requests from courts in England 
and Wales for information about hospitals in their area, or elsewhere, with 
which arrangements could be made to admit a person in respect of whom the 
court is considering making a hospital order. PCTs must provide any relevant 
information they have, or could reasonably obtain. (The same duty applies to 
local health boards in Wales and the Welsh Ministers). 

4.12 	 If the person concerned is aged under 18, this includes information about the 
availability of accommodation or facilities in hospitals designed to be specially 
suitable for patients aged under 18. 

51 



Reference guide to the Mental Health Act 1983 

Restriction orders [section 41] 

4.13 	 A restriction order may be imposed alongside a hospital order by the Crown 
Court as set out in table 4.2. 

Table 4.2: Criteria for imposing restriction orders 

A restriction order may be imposed by the Crown Court: 

if 
at least one of the doctors whose evidence is taken into account 
by the court before deciding to give the hospital order has given 
evidence orally; 

and, having 
regard to 

the nature of the offence, 

the antecedents of the offender and 

the risk of the offender committing further offences if set at large, 

• 

• 

• 

the court 
thinks 

it necessary for the protection of the public from serious harm for 
the person to be subject to the special restrictions which flow from a 
restriction order. 

4.14 	 It is not necessary for the registered medical practitioner whose evidence is 
taken orally to have recommended a restriction order (R. v Birch (1989) 11 Cr 
App R (S) 202). 

4.15 	 The effect of a restriction order is to impose a number of special restrictions on 
the patient. These are described in chapter 10. 

4.16 	 If it imposes a restriction order, the court may specify a particular unit within 
a hospital as the place in which the patient is to be detained, rather than the 
hospital in general. In such cases, references in the legislation (and therefore 
this Reference Guide) to hospitals have to be read as references to the 
specified hospital unit. This power is in section 47 of the Crime (Sentences) Act 
1997, rather than the Act itself. 

4.17 	 A restriction order lasts until it is lifted by the Secretary of State for Justice, or 
the patient is absolutely discharged from detention by the Secretary of State 
(or by the responsible clinician or hospital managers, with the Secretary of 
State’s consent) or by the Tribunal – see chapters 10 and 21 respectively. 

4.18 	 Note, however, that some patients may nonetheless have restriction orders 
which are due to expire on a particular day, because: 

•	 before 1 October 2007, courts could give restriction orders for a fixed 
period if they thought it appropriate; and 

•	 patients transferred to England and Wales might be treated as if subject to 
a restriction order for only a fixed period, if the equivalent order to which 
they were previously subject in Scotland, Northern Ireland, the Isle of Man 
or any of the Channel Islands was only for a limited period (see chapter 25). 

4.19 	 For the effect of the ending or lifting of a restriction order, see paragraph 
10.19 onwards. Unless the patient has been conditionally discharged, the 
hospital order does not end just because the restriction order does. 
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4.20 	 A magistrates’ court may not impose a restriction order itself, but (subject to 
certain conditions) may commit a person in custody to the Crown Court with a 
view to the Crown Court doing so – see chapter 6. 

Interim hospital order [section 38] 

4.21 	 Before deciding whether to make a hospital order, courts may, subject to 
certain conditions, make an interim hospital order instead for a period (in total) 
of no more than 12 months – see chapter 7. 

Temporary detention in a place of safety [sections 37(4), 37(5) and 55] 

4.22 	 In some cases, the hospital (or the hospital unit, where a restriction order is 
also given) specified in the hospital order may be able to admit the patient 
within the 28 days starting with the day of the court’s decision, but not 
immediately. If so, the court may direct that the patient be conveyed to and 
detained in a place of safety during that period while waiting admission to 
that hospital (or unit). 

4.23 	 “Place of safety” is defined for these purposes as set out in table 4.3: 

Table 4.3: Definition of a place of safety 

For person aged 18 or over For child or young person aged under 18 
Any police station, prison or remand A community home provided by a local 
centre, or any hospital whose managers authority, or a controlled community 
are willing temporarily to receive the home, any police station, or any hospital, 
patient. surgery, or other suitable place, the 

occupier of which is willing temporarily to 
receive the child or young person. 

4.24 	 While patients are detained in places of safety, there are no provisions for 
them to be discharged or given leave of absence by their clinicians or by those 
in charge of the place of safety. 

4.25 	 If, during that 28 day period, it becomes apparent to the Secretary of State for 
Justice that the patient cannot, in fact, be admitted to the hospital (or unit) 
named in the hospital order, the Secretary of State may direct that the patient 
be admitted elsewhere instead. But the Secretary of State may only do so if it 
is not practicable to use the original hospital (or unit) because of an emergency 
or “other special circumstances”. In any other case, the court should be 
informed as soon as possible, and well before the expiry of the 28 day period, 
so that it can decide what steps to take. 

4.26 	 When giving directions of this sort, the Secretary of State must tell the person 
having custody of the patient, ie the person in charge of the place of safety. 
The patient’s hospital order is treated as if it specified the new hospital (or unit) 
instead of the one originally specified by the court. 

Rights of appeal against conviction and sentence and associated duty on 
hospital managers [section 45 and various criminal justice measures] 

4.27 	 Under general criminal justice legislation, all patients admitted to hospital 
on the basis of a hospital order will have certain rights of appeal either to 
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the Court of Appeal (Criminal Division) or to the Crown Court. This includes 
appeal against the conviction (or finding that the person had done the act in 
question) on which the order was based and against the order itself (including 
the restriction order, if there is one). 

4.28 	 Section 45 of the Act itself specifically ensures that people given hospital 
orders by a magistrates’ court under section 37(4) without being convicted 
have the same rights of appeal against the order as they would have if they 
had been convicted. Likewise, the Crown Court hearing the appeal has 
the same powers it would have if the appeal were against conviction and 
sentence. Appeals in respect of children or young people given hospital orders 
by magistrates’ courts without being convicted may be brought on their 
behalf by their parents or guardians. This applies to appeals against the order 
itself and against the finding that the child or young person had done the 
act in question. 

4.29 	 In practice, the managers of the hospital in which patients are detained 
are responsible for ensuring that they are taken, with an escort, to court in 
connection with any appeal, as necessary. If any patient who is required to 
appear before the court is, in the opinion of the responsible clinician, unfit to 
appear, the Crown Court or the Registrar of Criminal Appeals (as the case may 
be) will need to be notified immediately. 

Hospital order – authority to detain [section 40(1)] 

4.30 	 The effect of a hospital order is, first, to confer authority on a police officer 
(or other constable), an approved mental health professional (AMHP), or 
any other person directed by the court to do so, to convey the patient to the 
hospital (or unit) specified in the order within 28 days and, second, to confer 
authority on the managers of the hospital to admit the patient within that 
period and to detain the patient. 

Patients who abscond before being admitted under a hospital order 
[section 138] 

4.31 	 If patients abscond between being given the hospital order and being admitted 
to the relevant hospital, they may be taken into custody and returned under 
section 138 of the Act (see chapter 31). 

4.32 	 Patients without a restriction order (“unrestricted patients”) may only be taken 
into custody during the six months starting with the date they went missing. 
There is no time limit where patients have been given a restriction order as well 
– restricted patients can be retaken at any time while their restrictions remain 
in force. 

4.33 	 Any time during which patients are at large is ignored for the purposes of 
calculating the 28 day period during which they may be detained in a place 
of safety pending admission and during which they may be taken to and 
admitted to hospital. Time starts to run again when the patient returns or is 
taken into custody. 
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Effect of unrestricted hospital orders on patients once detained 
[section 40(4)] 

4.34 	 Patients admitted to hospital under a hospital order without a restriction order 
are treated largely the same as patients detained on the basis of an application 
for admission for treatment under section 3. Like admission on that basis, the 
hospital order lasts for six months initially, but can be renewed. 

4.35 	 The provisions of Part 2 of the Act (and certain related provisions) which apply 
to unrestricted hospital order patients are set out in Part 1 of Schedule 1 to 
the Act. Some of them are applied with modifications – most of which are 
technical. 

4.36 	 This is described in more detail in chapter 12, but there are three important 
differences worth noting in particular. 

4.37 	 First, the initial six month maximum period of detention runs from the day that 
the hospital order is made by the court, not from the patient’s admission to 
hospital (which could be several days later). 

4.38 	 Second, hospital order patients’ nearest relatives do not have the power to 
discharge them from hospital. These nearest relatives have rights to apply to 
the Tribunal instead (see chapter 22). 

4.39 	 Third, patients admitted under a hospital order may not apply to the Tribunal 
until six months after the date of the making of the order (assuming the order 
is then renewed). This is because the initial decision to detain them has already 
been made by an independent and impartial court. For the same reason, hospital 
managers are not required to refer the patient’s case to the Tribunal if the 
patient has not applied within the first six months of detention (see chapter 23). 

Effect of restricted hospital orders on patients once detained [section 41] 

4.40 	 Patients admitted to hospital under a hospital order with a restriction order are 
also treated, in principle, like patients detained on the basis of an application 
for admission for treatment under Part 2. However, there are many more 
differences in their case. These are summarised in chapter 10. One important 
difference is that, while the restriction order remains in force, the hospital order 
also remains in force and does not have to be renewed. 

4.41 	 Part 1 of Schedule 1 to the Act (described in paragraph 4.35) does not apply 
to restricted patients. Part 2 of that Schedule applies instead. 

Effect of a hospital order on existing authority to detain, etc 
[sections 40(5), 41(4) and 55(4)] 

4.42 	 When patients are admitted to hospital on the basis of a hospital order, any 
previous application for admission to hospital or application for guardianship 
under Part 2 of the Act, and any previous unrestricted hospital order, 
unrestricted hospital direction, or unrestricted transfer direction or guardianship 
order under Part 3, ceases to have effect. (Restricted hospital orders do not end.) 
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4.43 However, if the hospital order, or the conviction on which it is based, is 
quashed on appeal, any such previous application, order or direction will (in 
effect) be revived if it would still have been in force had the patient been in 
prison instead since the hospital order was made – see paragraph 12.90. In 
practice, a previous application or order will not still be in force if longer than 
six months has passed since the hospital order was given. 

4.44 For a description of hospital directions, see chapter 5. For transfer directions, 
see chapters 8 and 9. For guardianship applications and orders, see chapter 19. 

Written evidence [section 54] 

4.45 	 Written evidence given by a doctor, or by someone representing the managers 
of a hospital, for the purpose of enabling the court to decide whether to make 
a hospital order may be received in evidence without further proof that it is, 
in fact, signed by the person in question or that that person has the necessary 
qualifications or authority to do so. However, the court may require the person 
concerned to give evidence orally.   

4.46 	 In addition, if such evidence is submitted on the direction of the court by 
someone other than the defendant in question (or their representative), a copy 
has to be given to the defendant’s legal representative (if they have one). If 
the defendant does not have a legal representative, then at least the substance 
of the report (if not the report itself) must be disclosed to the defendant, 
or if the defendant is a child or young person, to a parent or guardian who 
is present in court. Unless the report is only about arrangements for the 
defendant’s admission to hospital, the defendant may have the person who 
signed the report called to give evidence orally and may call evidence to rebut 
the report. 

Power of the Secretary of State to reduce the 28 day period for making a 
hospital order [section 54A] 

4.47 	 The Secretary of State for Justice has the power to make an order to reduce 
the 28 day period: 

•	 within which the court must be satisfied that the defendant will be admitted 
to hospital; 

•	 during which patients may be detained in a place of safety pending that 
admission and during which the Secretary of State may direct that the 
patient be admitted to a different hospital (or unit, as the case may be) 
instead. 

At the time of publication, no such order has been made. 
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Chapter 5 
Hospital and limitation directions


Introduction 

5.1 	 This chapter describes the provisions in section 45A of the Act which allow 
the Crown Court to give hospital and limitation directions authorising the 
detention of offenders in hospital for treatment at the same time as passing a 
prison sentence. 

Hospital and limitation directions [section 45A] 

5.2 	 A hospital direction is a direction for a person’s detention in hospital. A 
limitation direction is a direction that they be subject to the special restrictions 
in section 41 of the Act which also apply to people given restriction orders 
(see chapter 10). 

5.3 	 A hospital direction may not be given without an accompanying limitation 
direction (although, as described below, a hospital direction may remain in 
force after the limitation direction has expired). 

5.4 	 Courts may make hospital and limitation directions in the circumstances set out 
in table 5.1. 

Table 5.1: Criteria for making hospital and limitation directions 

Hospital and limitation directions (section 45A) 
May be given by the Crown Court 
in respect of a person 
who is 

convicted before that court of an offence punishable with 
imprisonment (other than murder); 

if the court is 
satisfied 

on the written or oral evidence of two doctors, at least one 
of whom must be approved under section 12, and at least 
one of whom must have given evidence orally, that: 

the offender is suffering from mental disorder of a nature 
or degree which makes it appropriate for the offender to 
be detained in a hospital for medical treatment; and 

appropriate medical treatment is available; 

• 

• 

and the court 
has first considered making a hospital order, but has decided 
instead to impose a sentence of imprisonment (or its 
equivalent for young offenders); 

and it is also satisfied 

on the written or oral evidence of the approved clinician 
who would have overall responsibility for the offender’s case, 
or of some other person representing the managers of the 
relevant hospital, that arrangements have been made for the 
offender to be admitted to that hospital within the period of 
28 days starting with the day of the order. 
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5.5 As with the criteria for hospital orders: 
•	 mental disorder here and throughout this chapter does not include learning 

disability, unless that learning disability is associated with abnormally 
aggressive or seriously irresponsible conduct on the part of the patient 
concerned; 

•	 appropriate medical treatment means the same as it does in respect 
of applications for admission for treatment under Part 2 of the Act 
(see paragraph 2.8); and 

•	 the requirement that at least one of the doctors giving evidence about the 
defendant’s mental disorder must be approved under section 12 is to be 
found in section 54(1). 

5.6 	 As with a restricted hospital order, on the making of a hospital and limitation 
direction, the court has the power to specify that the offender be admitted to 
a particular unit of the hospital in question. If so, references to hospitals are to 
be treated as if they were references to the particular unit in question. 

5.7 	 Hospital and limitation directions may also be made by courts by virtue of the 
Criminal Appeal Act 1968 (see chapter 11). 

Provisions in respect of hospital orders which also apply to hospital and 
limitation directions 

5.8 	 The following provisions described in chapter 4 also apply to hospital and 
limitation directions: 

•	 courts’ power under section 39 to ask primary care trusts for information 
about hospital places (see paragraph 4.11); 

•	 courts’ power to make an interim hospital order under section 38 before 
finally deciding how to deal with the offender (see paragraph 4.21); 

•	 temporary detention in a place of safety pending admission to the hospital 
(or hospital unit) specified in the hospital direction, including the ability of 
the Secretary of State for Justice to direct that the offender be admitted to 
a different hospital (or unit) in exceptional circumstances (see paragraphs 
4.22 to 4.26); 

•	 rights of appeal against conviction and sentence and associated duty on 
hospital managers (see paragraph 4.27) (except that hospital and limitation 
directions cannot be given by magistrates’ courts); 

•	 the effect on existing authority to detain, etc (see paragraph 4.42); and 

•	 rules about written evidence (see paragraph 4.45). 

Hospital direction – authority to detain [section 45B(1)] 

5.9 	 The effect of a hospital direction is, first, to confer authority on a police officer 
(or other constable), or on any other person directed by the court to do so, 
to convey the patient to the hospital (or unit) specified in the order within 28 
days and, second, to confer authority on the managers of the hospital to admit 
the patient within that period and to detain the patient. 
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Patients who abscond before being admitted under a hospital order 
[section 138] 

5.10 If patients abscond between being given the hospital and limitation direction 
and being admitted to the relevant hospital, they may be taken into custody 
and returned under section 138 of the Act (see chapter 31). Like patients 
subject to restricted hospital orders, there is no limit on the time during which 
that may be done. 

5.11 Similarly, any time during which the patient is at large is ignored for the 
purposes of calculating the 28 day period during which they may be detained 
in a place of safety pending admission to hospital and during which they 
may be taken to and admitted to hospital. Time starts to run again when the 
patient returns or is taken into custody. 

Effect of hospital and limitation directions on patients once detained 
[section 45B(2)] 

5.12 	 For most purposes, patients subject to hospital and limitation directions are 
treated in the same way as patients subject to hospital orders and restriction 
orders.  

5.13 	 This is because the Act says, in section 45B(2), that a hospital direction is to 
have effect in respect of any patient like a transfer direction, and a limitation 
direction like a restriction direction. Section 47(3) then says that a transfer 
direction has effect like a hospital order, and section 49(2) says that a 
restriction direction has the same effect as a restriction order. 

5.14 	 However, there are three important differences, set out below. 

Limitation directions may be time-limited [sections 45A(9) and 50(2), (3) and (5)] 

5.15 	 A limitation direction ends automatically on the patient’s “release date”. 

5.16 	 The patient’s release date is the day that the patient would have been entitled 
to be released from prison (or its equivalent) had the patient not been detained 
in hospital. For these purposes, any prison sentence which the patient was 
already serving when given the hospital direction is taken into account as 
well as the sentence(s) passed at the same time as the direction was given. 
If the patient is serving a life sentence, or an indeterminate sentence, the 
release date is the date (if any) on which the person’s release is ordered by 
the Parole Board. 

5.17 	 Although the limitation direction ends on the release date, the hospital 
direction does not. So if patients are still detained in hospital on the basis of 
the hospital direction on their release date, they remain liable to be detained 
in hospital from then on like unrestricted hospital order patients (see chapter 
4). This includes patients who are on leave of absence from hospital on their 
release date, but not those who have been conditionally discharged (see 
chapter 10) and who have not been recalled to hospital. 

5.18 	 Hospital and limitation direction patients who are absent without leave (or 
are otherwise liable to be taken into custody) under the Act are also treated 
as being unlawfully at large from prison (or its equivalent) for the purposes of 
section 49(2) of the Prison Act 1952. This may affect their release date. 
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While a limitation direction is in force, patients may be removed to prison 
[section 50(1) and (5)] 

5.19 	 Unlike hospital order patients, hospital and limitation direction patients are 
detained primarily on the basis of a prison sentence. Therefore, while the 
limitation direction remains in effect, the Secretary of State for Justice may 
direct that they be removed to prison (or equivalent) to serve the remainder 
of their sentence, or else release them on licence. 

5.20 	 But this is only possible where the Secretary of State for Justice is notified by 
the offender’s responsible clinician, any other approved clinician, or by the 
Tribunal, that: 

•	 the offender no longer requires treatment in hospital for mental disorder; or 

•	 no effective treatment for the disorder can be given in the hospital in which 
the offender is detained. 

5.21 	 When notified in this way, the Secretary of State may: 

•	 direct the offender’s removal to a prison (or another penal institution) where 
the offender could have been detained if not in hospital; or 

•	 discharge the offender from the hospital on the same terms on which the 
offender could be released from prison. 

5.22 	 In practice, the Secretary of State for Justice expects clinical staff from the 
hospital and prison to meet to plan the patient’s future care (a “section 117 
meeting”) before directing the patient’s removal to prison. 

While a limitation direction is in force, discharge by the Tribunal requires the consent 
of the Secretary of State [section 74] 

5.23 	 With one exception, if the Tribunal thinks that a patient would otherwise be 
entitled to be discharged but the Secretary of State does not consent, the 
patient will be removed to prison. That is because the Tribunal has decided 
that the patient should not be detained in hospital, but the prison sentence 
remains in force until the patient’s release date. 

5.24 	 But the patient will remain detained in hospital if the Tribunal thinks the 
patient would be entitled to conditional discharge, but recommends that 
the patient remain in hospital if the Secretary of State does not agree to a 
conditional discharge. This is described more fully in chapter 21. 

Effect of removal to prison on hospital and limitation directions 
[section 50(1) and (5)] 

5.25 	 If an offender is removed to prison (or its equivalent), both the hospital 
direction and the limitation direction end when the offender arrives at the 
relevant prison or other institution. 
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Chapter 6 
Committal to the Crown Court for 
restriction order 

Introduction 

6.1 	 This chapter describes the provisions under which magistrates’ courts may 
commit offenders to the Crown Court if they think a restricted hospital order 
may be appropriate. 

Committal to the Crown Court [section 43(1)] 

6.2 	 A magistrates’ court has no power itself to make a restriction order, but it 
may commit an offender to the Crown Court for sentencing with a view to a 
restriction order being made in the circumstances set out in table 6.1. 

Table 6.1: Criteria for committal to the Crown Court 

A magistrates’ court may commit a person to the Crown Court with a view to a 
restriction order if 

the person 
is at least 14 years old, and 
has been convicted by the court of an offence punishable on 
summary conviction (in the case of an adult) by imprisonment 

and the court could make a hospital order under section 37 

but having 
regard to 

the nature of the offence, 

the antecedents of the offender, and 

the risk of the offender committing further offences if set at large 

the court thinks 
that if a hospital order is made, a restriction order should also be 
made. 

6.3 	 It is section 55(2), rather than section 43 itself, which explains that the 
reference to an offence punishable on summary conviction with imprisonment 
includes any offence for which an adult could be imprisoned (even if a young 
offender could not). 

Committal in custody [section 43] 

6.4 	 The magistrates’ court may commit the offender in custody (ie to prison or its 
equivalent). 

Committal in hospital [section 44] 

6.5 	 Alternatively, the court may direct that the patient be admitted to a hospital 
and be detained there until the Crown Court disposes of the case. But 
the court may only do this if it is satisfied on written or oral evidence that 
arrangements have been made for the patient to be admitted to hospital. 
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6.6 	 That evidence must be given by the approved clinician who would have overall 
responsibility for the offender’s case while in hospital or by someone else 
representing the managers of the hospital in question. 

Effect of committal to hospital [section 44(1) and (3)] 

6.7 	 The effect of the order is, first, to confer authority on a police officer (or other 
constable), an approved mental health professional (AMHP), or any other 
person directed by the court to do so, to convey the patient to the hospital 
specified in the order and, second, to confer authority on the managers of the 
hospital to admit and detain the patient there.  

6.8 	 The court can also give any directions it thinks fit about the patient’s transport 
from the hospital to the Crown Court. In practice, these directions will both 
authorise and require the managers of the relevant hospital to ensure that the 
patient is taken to the Crown Court as necessary. 

Provisions in respect of hospital orders which also apply to committals to 
hospital [sections 44(3) and 51(4)] 

6.9 	 The following provisions described in chapter 4 in relation to hospital orders 
also apply in these cases: 

•	 temporary detention in a place of safety pending admission to the specified 
hospital, including the ability of the Secretary of State for Justice to direct that 
the offender be admitted to a different hospital in exceptional circumstances 
(see paragraphs 4.22 to 4.26) – but without any 28 day limits; and 

•	 rules about written evidence (see paragraph 4.45). 

6.10 	 Apart from the fact that they do not have to be admitted to hospital within 
28 days, patients committed to hospital are treated as if subject to a restricted 
hospital order (see chapter 10). 

Action for the Crown Court [sections 43(2) and (3) and 51(7)] 

6.11 	 The Crown Court is required to consider the circumstances of the patient’s case 
and either: 

•	 make a hospital order (with or without a restriction order), as if the offender 
had been convicted before the Crown Court rather than by the magistrates’ 
court; or 

•	 deal with the offender in some other way that the magistrates’ court would 
have been able to originally. 

6.12 	 If it is impracticable or inappropriate to bring the patient before the court, the 
court may also make a hospital order in the patient’s absence under section 
51(5), as if the patient were subject to a restricted transfer direction. But it may 
only do this if the criteria for making such an order (described in paragraph 
9.22) are met.

 6.13 	 Before making a decision on how to deal with the patient, the Crown Court 
has the power to remand the patient to hospital under section 35 or 36 
(see chapter 3) or make an interim hospital order (see chapter 7). 
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Chapter 7 
Interim hospital orders


Introduction 

7.1 	 This chapter describes the provisions under which courts may detain offenders 
in hospital for treatment under an interim hospital order before finally deciding 
how to dispose of their cases. 

Interim hospital orders [section 38] 

7.2 	 Before deciding whether to give an offender a hospital order, hospital and 
limitation directions, a prison sentence, or some other criminal justice disposal, 
a court may make an interim hospital order, detaining the patient in hospital 
for a maximum (in total) of 12 months, as set out in table 7.1. 

Table 7.1: Criteria for making interim hospital orders 

Interim hospital order (section 38) 
May be made by a magistrates’ court or the Crown Court 

in respect of a 
person who is 

where made by the 
magistrates’ court: 

where made by the Crown 
Court: 

convicted by that court of an 
offence punishable (in the 
case of an adult) on summary 
conviction with imprisonment; 

convicted before that court 
for an offence punishable with 
imprisonment (other than 
murder); 

if the court is 
satisfied 

on the written or oral evidence of two doctors, at least one of 
whom must be approved under section 12 and at least one of 
whom is employed at the hospital which is to be specified in the 
order, that: 

the offender is suffering from mental disorder; and 

there is reason to suppose that the mental disorder is such that 
it may be appropriate for a hospital order to be made; 

• 

• 

and it is also 
satisfied 

on the written or oral evidence of the approved clinician who 
would have overall responsibility for the offender’s case, or of 
some other person representing the managers of the relevant 
hospital, that arrangements have been made for the offender to 
be admitted to that hospital within the period of 28 days starting 
with the day of the order. 

7.3 	 As with hospital orders, the requirement that at least one of the doctors giving 
evidence about the defendant’s mental disorder must be approved under section 
12 is to be found in section 54(1) and the meaning of an offence punishable on 
summary conviction with imprisonment is further explained in section 55(2). 
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7.4 	 But note that, unlike hospital orders, one of the doctors giving evidence about 
the patient’s mental disorder must be employed at the hospital in which the 
patient is to be detained. 

7.5 	 Interim hospital orders may also be given under certain other pieces of 
legislation – see chapter 11. 

Duration and renewal of interim hospital orders 
[sections 38(2), (5) and (6) and 45A(8)] 

7.6 	 An interim order lasts for the period specified by the court, which cannot be 
more than 12 weeks. It may be renewed for further periods of no more than 
28 days at a time, and it cannot remain in force for more than 12 months in 
total. 

7.7 	 The interim hospital order may be renewed by the court without the patient 
being present, provided that the patient is legally represented and the legal 
representative is given an opportunity to be heard. The same applies if the 
court decides to make a hospital order in place of the interim hospital 
order (but not if the Crown Court decides to give hospital and limitation 
directions instead). 

7.8 	 The court must end the interim hospital order if it makes a hospital order or 
deals with the patient in some other way, eg by imposing a fine or a prison 
sentence, or (if the Crown Court) by imposing a prison sentence and giving 
hospital and limitation directions at the same time. 

7.9 	 Because interim hospital orders (like hospital orders, hospital and limitation 
directions and guardianship orders) are treated as “sentences” for the 
purposes of appeal, patients can appeal against them in the same way that 
they may appeal against other sentences. But, under section 11(5) of the 
Criminal Appeal Act 1968, a court that has imposed an interim hospital order 
may end it and make its final sentencing decision, even though an appeal 
against the order is still outstanding. 

Provisions in respect of hospital orders which also apply to interim 
hospital orders [section 40] 

7.10 	 The following provisions described in chapter 4 in relation to hospital orders 
also apply to interim hospital orders: 

•	 courts’ power under section 39 to ask primary care trusts for information 
about hospital places (see paragraph 4.11); 

•	 rights of appeal against conviction and sentence and the associated 
obligations of hospital managers (see paragraph 4.27); 

•	 rules about written evidence (see paragraph 4.45); and 

•	 the Secretary of State’s power under section 54A to reduce the time period 
within which patients must be admitted to hospital (see paragraph 4.47). 
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Interim hospital order – authority to detain [section 40(1)] 

7.11 	 The effect of an interim hospital order is, first, to require a police officer 
(or other constable), or any other person directed by the court to do so, to 
convey the patient to the hospital specified in the order within 28 days starting 
with the day of the order and, second, to require the managers of that hospital 
to admit the patient within that period and to detain the patient in accordance 
with the Act. 

Temporary detention in a place of safety [section 38(4)]

 7.12 	 If the patient cannot be admitted to the relevant hospital immediately, the 
court may give directions for the patient to be taken to and detained in a place 
of safety. “Place of safety” is defined in section 55 – see paragraph 4.23. If, 
for any reason, it then becomes impossible for the patient to be admitted to 
the hospital named in the remand order, the court should be informed as soon 
as possible so it can decide what steps to take. 

Absconding while subject to an interim hospital order [section 38(7)] 

7.13 	 Patients subject to interim hospital orders who abscond from hospital or 
while being conveyed to or from hospital may be arrested without a warrant 
by any police officer (or other constable). Once arrested, they are to be 
brought before the court which imposed the interim hospital order as soon 
as practicable. The court may (if it wishes) then terminate the order and deal 
with the person in question in any other way it could have dealt with them 
originally had the order never been made. 

Effect of interim hospital orders on patients once detained 
[sections 38 and 56] 

7.14 	 Patients subject to interim hospital orders cannot be discharged or given 
leave of absence from hospital by their responsible clinician, nor discharged or 
transferred to another hospital or to guardianship by the hospital managers. 
The court may, in effect, discharge them by ending the interim hospital order 
and deciding to deal with them without making a hospital order or hospital 
and limitation direction. 

7.15 	 Patients subject to interim hospital orders may be treated without consent 
under Part 4 of the Act (see chapter 16). In principle, this applies even when 
detained in a place of safety pending admission to hospital. 

7.16 	 Patients subject to interim hospital orders do not have a nearest relative for the 
purposes of the Act. 
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Chapter 8 
Transfer of sentenced prisoners 
to hospital 

Introduction 

8.1 	 This chapter describes the provisions under which the Secretary of State for 
Justice may transfer sentenced prisoners from prison to detention in hospital 
for treatment. 

Transfer to hospital of sentenced prisoners [section 47] 

8.2 	 The Secretary of State for Justice may make a transfer direction in the 
circumstances set out in table 8.1. A transfer direction is a warrant directing 
that a patient be taken to and detained in the hospital specified in the warrant. 

Table 8.1: Criteria for transfer directions in respect of sentenced prisoners 

Transfer directions for sentenced prisoners (section 47) 

May be given in 
respect of a person 
who is 

detained in pursuance of any sentence or order for detention 
made by a court in criminal proceedings; or 
detained in pursuance of any sentence or order for detention 
made by a court in armed forces disciplinary proceedings 
(except a sentence of service detention); or 
committed to custody under section 115(3) of the Magistrates’ 
Courts Act 1980 (which relates to persons who fail to comply 
with an order to enter into recognizances to keep the peace or 
be of good behaviour); or 
committed by a court to a prison or other institution to which 
the Prison Act 1952 applies in default of payment of any sum 
adjudged to be paid on the person’s conviction; 

if the Secretary 
of State 

is satisfied, by reports from at least two doctors, at least one of 
whom must be approved under section 12, that: 

the prisoner is suffering from mental disorder; 

the mental disorder is of a nature or degree which makes it 
appropriate for the prisoner to be detained in a hospital for 
medical treatment; and 

appropriate medical treatment is available; 

• 

• 

• 

and 
the Secretary of State is of the opinion, having regard to the 
public interest and all the circumstances, that it is expedient to 
direct the prisoner’s transfer. 

If a transfer direction 
is given 

the Secretary of State may (but need not) also give a 
restriction direction under section 49. 
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8.3 As with the criteria for hospital orders: 
•	 Mental disorder here and throughout this chapter does not include learning 

disability, unless that learning disability is associated with abnormally 
aggressive or seriously irresponsible conduct on the part of the patient 
concerned. 

•	 Appropriate medical treatment means the same as it does in respect 
of applications for admission for treatment under Part 2 of the Act 
(see paragraph 2.8). 

•	 The requirement that at least one of the doctors giving evidence about the 
defendant’s mental disorder must be approved under section 12 is to be 
found in section 54(1). 

Restriction directions [section 49] 

8.4 	 The Secretary of State may also issue a warrant directing that the transferred 
patient be subject to the special restrictions under section 41, which apply to 
patients given restricted hospital orders. Such directions are referred to in the 
Act as “restriction directions”. 

8.5 	 If the Secretary of State also makes a restriction direction, the transfer direction 
can specify that the patient is to be admitted to a particular unit of the 
hospital in question. In such cases, references to hospitals are to be treated as 
references to the particular hospital unit in question. 

Patient to be transferred to hospital within 14 days [section 47(2)] 

8.6 	 The transfer direction ceases to have effect if the patient has not been 
admitted to the hospital (or unit) in question by the end of the 14 days starting 
with the day it is given. The hospital (or unit) specified in the transfer direction 
must take every reasonable step to admit the patient within the 14 days for 
which the warrant is valid. (In practice, a further transfer direction could be 
given if necessary.) 

Effect of an unrestricted transfer direction [section 47(3)] 

8.7 	 Patients given transfer directions without restriction directions are treated, for 
almost all purposes, in exactly the same way as patients given unrestricted 
hospital orders. The main exception is that they may apply to the Tribunal for 
discharge during the first six months following the transfer direction – 
see chapter 22. 

8.8 	 That in turn means they are treated, for most purposes, as if they had been 
admitted to hospital on the basis of an application for admission for treatment 
under Part 2 of the Act (see chapter 12 for more detail). The transfer direction 
lasts for six months initially, but may be renewed. 

8.9 	 Unrestricted transfer direction patients cannot be recalled to prison to 
complete their sentences, even if they no longer require treatment. (But this 
does not alter what can be done under general criminal justice legislation, 
eg in the case of breach of licence conditions. R. (on the application of Miah) 
v Secretary of State for the Home Department [2004] EWHC 2569.) 
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Effect of a restricted transfer direction [sections 47(3) and 49] 

8.10 	 Sentenced prisoners given transfer directions and restriction directions are 
treated, for most purposes, in the same way as patients given restricted 
hospital orders (see chapters 4 and 10). One effect of this is that, while a 
restriction direction is in force, the transfer direction also remains in force and 
does not need to be renewed. 

8.11 	 However, special arrangements apply to the discharge of restricted transfer 
direction patients from hospital, because they are detained primarily on 
the basis of a prison sentence and are liable to be returned to prison to 
complete their sentence(s) if they no longer need to be in the hospital. These 
arrangements, which are described later in this chapter, are like those for 
patients given hospital and limitation directions (except that, by definition, 
transferred prisoners will already have been in prison at some point). 

Automatic expiry of restriction directions [section 50(2), (3) and (4)] 

8.12 	 Like a limitation direction, a restriction direction ends automatically on the 
patient’s release date. 

8.13 	 The patient’s release date is the day on which the patient would have been 
entitled to be released from prison (or its equivalent) had the transfer direction 
not been given. If the patient is serving a life sentence, or an indeterminate 
sentence, the release date is the date (if any) on which the person’s release is 
ordered by the Parole Board. 

8.14 	 Although the restriction direction ends on the release date, the transfer 
direction does not. So, if patients are still detained in hospital on their release 
date on the basis of a transfer direction, they remain liable from then on to be 
detained in hospital as unrestricted patients. This includes patients who are on 
leave of absence from hospital on their release date, but not those who have 
been conditionally discharged (see chapter 10) and who have not subsequently 
been recalled to hospital. 

8.15 	 As with hospital and limitation direction patients, going absent without leave 
from hospital (or otherwise absconding) under the Act may affect the release 
date of a patient transferred to hospital under a restricted transfer direction 
(see paragraph 5.18). 

Return to prison [section 50(1)] 

8.16 	 Restricted transfer direction patients may be returned to prison (or its 
equivalent) by the Secretary of State for Justice to serve the remainder of their 
sentence, or be released on licence. 

8.17 	 As with the removal of hospital and limitation direction patients to prison, 
this is only possible where the Secretary of State is notified by the offender’s 
responsible clinician, any other approved clinician or by the Tribunal that: 

•	 the offender no longer requires treatment in hospital for mental disorder; or 

•	 no effective treatment for the disorder can be given in the hospital in which 
the offender is detained. 

68 



Mental Health 

8.18 When notified in this way, the Secretary of State may: 

•	 direct the offender’s removal to a prison (or other penal institution) where 
the offender could have been detained if not in hospital; or 

•	 discharge the offender from the hospital on the same terms on which the 
offender could be released from prison. 

8.19 	 In practice, the Secretary of State for Justice expects clinical staff from the 
hospital and prison to meet to plan the patient’s future care (a “section 117 
meeting”) before directing the patient’s return to prison. 

Discharge of restricted transfer direction patients by the Tribunal 
[section 74] 

8.20 	 Like hospital and limitation direction patients, restricted transfer direction 
patients can only be discharged by the Tribunal if the Secretary of State for 
Justice agrees. 

8.21 	 With one exception, if the Tribunal thinks that a patient would otherwise be 
entitled to be discharged but the Secretary of State does not consent, the 
patient will be removed to prison. This is because the Tribunal has decided that 
the patient should not be detained in hospital, but the prison sentence remains 
in force. 

8.22 	 But the patient will remain detained in hospital if the Tribunal thinks the 
patient would be entitled to conditional discharge, but recommends that the 
patient should remain in hospital if the Secretary of State does not agree to 
that conditional discharge. This is described more fully in chapter 21. 

Effect of removal to prison on transfer direction and restriction direction 
[section 50(1)] 

8.23 	 If an offender is returned to prison (or its equivalent), both the transfer 
direction and the restriction direction end when the offender arrives at the 
relevant prison or other institution. 

Effect of a transfer direction on existing authority to detain, etc 
[sections 40(5), 47(3) and 55(4)] 

8.24 	 Like patients detained as a result of a hospital order, when patients are 
admitted to hospital on the basis of a transfer direction, any previous 
application for admission, application for guardianship, unrestricted hospital 
order or guardianship order ceases to have effect. (A previous restricted 
hospital order does not end.) 

8.25 	 But if the prison sentence the patient would otherwise be serving, or the 
conviction on which it is based, is quashed on appeal, the transfer direction 
would fall and any such previous application, order or direction will (in effect) 
be revived if it would still be in force had the patient remained in prison instead 
of being transferred to hospital – see paragraph 12.90. 
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Chapter 9 
Transfer to hospital 
of unsentenced prisoners 

Introduction 

9.1 	 This chapter describes the provisions under which the Secretary of State for 
Justice may transfer unsentenced prisoners from prison (or other forms of 
custody) to hospital for treatment where that is urgently needed. 

Transfer to hospital of unsentenced prisoners [section 48] 

9.2 	 As described in the previous chapter, a transfer direction is a warrant directing 
that a patient be taken to and detained in the hospital specified in the warrant. 

9.3 	 The Secretary of State for Justice may make a transfer direction in respect of 
an unsentenced prisoner only in the circumstances set out in table 9.1. The 
key difference between this and arrangements for sentenced prisoners is that 
an unsentenced prisoner must be in urgent need of treatment if a transfer 
direction is to be given. 

Table 9.1: Criteria for transfer directions in respect of unsentenced prisoners 

Transfer directions for unsentenced prisoners (section 48) 

May be 
exercised in 
respect of 

people remanded in custody by a magistrates’ court (“magistrates’ 
remand prisoners”); or 
civil prisoners, ie persons committed by a court to prison for a 
limited term, but who are not sentenced prisoners (as described in 
chapter 8) (“civil prisoners”); or 
people detained under the Immigration Act 1971 or under 
section 62 of the Nationality, Immigration and Asylum Act 2002 
(“immigration detainees”); or 
people detained in a prison, but not serving a sentence of 
imprisonment – usually people remanded by the Crown Court 
(“other remand prisoners”); 

if the Secretary 
of State 

is satisfied, by reports from at least two doctors, at least one of 
whom must be approved under section 12, that: 

the person is suffering from mental disorder of a nature or 
degree which makes it appropriate for the person to be detained 
in a hospital for medical treatment; 

the person is in urgent need of such treatment; and 

appropriate medical treatment is available; 

• 

• 

• 

and 
the Secretary of State is of the opinion, having regard to the public 
interest and all the circumstances, that it is expedient to direct the 
person’s transfer. 

70 



9.4 As with transfer directions for sentenced prisoners: 

•	 Mental disorder here and throughout this chapter does not include learning 
disability, unless that learning disability is associated with abnormally 
aggressive or seriously irresponsible conduct on the part of the patient 
concerned. 

•	 Appropriate medical treatment means the same as it does in respect 
of applications for admission for treatment under Part 2 of the Act 
(see paragraph 2.8). 

•	 The requirement that at least one of the doctors giving evidence about the 
defendant’s mental disorder must be approved under section 12 is to be 
found in section 54(1). 

Restriction directions [section 49] 

9.5 	 In certain cases, the Secretary of State must also give a restriction direction, 
and in other cases may do so, as follows: 

Magistrates’ or other remand prisoner Civil prisoner or immigration detainee 
Secretary of State must also give a Secretary of State may also give a 
restriction direction under section 49. restriction direction under section 49. 

9.6 	 As with sentenced prisoners, if the Secretary of State also makes a restriction 
direction, the transfer direction can specify that the patient is to be admitted 
to a particular unit of the hospital in question. In such cases, references to 
hospitals are to be treated as references to the particular hospital unit in 
question. 

Effect of a transfer direction in respect of an unsentenced prisoner 
[section 48(3)] 

9.7 	 Transfer directions and restriction directions for unsentenced prisoners have the 
same effect as they do for sentenced prisoners: 

•	 The hospital (or unit) specified in the transfer direction must admit the 
patient, but the direction ceases to have effect if that does not happen 
within the 14 days starting with the day the direction is given. 

•	 Patients given transfer directions without restriction directions (unrestricted 
transfer direction patients) are treated, for most purposes, in the same way 
as patients given unrestricted hospital orders. 

•	 Patients given transfer directions and restriction directions (restricted 
transfer direction patients) are treated, for most purposes, in the same way 
as patients given restricted hospital orders. 

•	 If a restricted patient is returned to prison (or its equivalent), both the 
transfer direction and the restriction direction expire on the patient’s 
arrival there. 

•	 Any previous application for admission, application for guardianship, 
unrestricted hospital order, unrestricted hospital direction or guardianship 
order (but not a restricted hospital order) ceases to have effect when the 
transfer direction is given. 
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9.8 	 However, unlike sentenced prisoners, unsentenced prisoners do not have a 
“release date” on which restriction directions end. Instead, there comes a 
point at which transfer directions themselves (as well as restriction directions, 
if relevant) automatically expire, as described below. 

9.9 	 There are also differences in the circumstances in how (if at all) patients may 
be returned to prison (or its equivalent). 

Automatic expiry of transfer directions for unsentenced prisoners 
[sections 51(1), 52(1) and 53(1)] 

9.10 	 Transfer directions automatically end in the circumstances set out in table 9.2. 

Table 9.2: Automatic expiry of transfer directions for unsentenced prisoners 

Class of detainee (see paragraph 9.3) Transfer direction expires 
Magistrates’ remand prisoners  At the end of the period of remand, 

unless the patient is further remanded 
in custody, or is sent in custody to the 
Crown Court for trial or to be dealt 
with in some other way. 

Other remand prisoners When the person’s case is disposed of 
by the relevant court. 

Civil prisoners and immigration detainees At the end of the period during 
which the person would, but for 
their transfer to hospital, be liable to 
be detained in the prison or other 
institution from which they were 
transferred to hospital. 

Discharge by the Tribunal [section 74] 

9.11 	 Unsentenced prisoners subject to transfer directions under section 48 have the 
right to apply to the Tribunal for their discharge from detention in hospital – 
see chapters 21 and 22. 

9.12 	 If the Tribunal orders the discharge of a patient who is not also subject to a 
restriction direction, the patient will be free to leave hospital and will not be 
returned to prison as a result. 

9.13 	 Different arrangements apply to restricted patients. Where the Tribunal decides 
that such a patient would be entitled to be discharged, either absolutely 
or conditionally, if they were subject to a restricted hospital order (rather 
than a transfer direction), it must inform the Secretary of State for Justice. 
If the patient would be entitled to conditional discharge, the Tribunal may 
recommend that the patient continue to be detained in hospital, rather than 
being returned to prison or another custodial institution. 

9.14 	 Unless the Tribunal has recommended that such a restricted patient continue 
to be detained in hospital, the Secretary of State must then issue a warrant 
directing the patient’s return to prison, or any other place of detention in 
which the patient could have been detained but for being in hospital. If the 
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Tribunal has decided that the patient would be entitled to be conditionally 
discharged, but has made a recommendation for the patient’s continued 
detention in hospital, the patient remains detained and subject to the restricted 
transfer direction as before. 

Magistrates’ remand prisoners – further remands, etc 
[section 52(2) to (7)] 

9.15 	 Where a transfer direction has been given in respect of a defendant remanded 
in custody by a magistrates’ court, the court may exercise its normal power of 
further remand in custody without the defendant being brought to court from 
hospital, provided the defendant has appeared before the court within the 
previous six months. 

9.16 	 If defendants are further remanded in custody, they remain in hospital. 
The Secretary of State does not have to issue a new transfer direction. 

9.17 	 If the court sends the defendant to the Crown Court, the transfer direction 
remains in force, but the patient is then treated, for most purposes, like an 
“other remand prisoner” instead (see paragraph 9.22 onwards). 

9.18 	 The court may send patients subject to transfer directions to the Crown Court 
for trial (under sections 51 or 51A of the Crime and Disorder Act 1998) in their 
absence. But it may only do so if the patient in question is legally represented 
and the court is satisfied, on the written or oral evidence of the patient’s 
responsible clinician, that the patient is unfit to take part in the proceedings. 

Magistrates’ remand prisoners – return to prison, etc [section 52(5)] 

9.19 	 A magistrates’ court may direct that a magistrates’ remand prisoner’s transfer 
direction is to cease to have effect before the current period of remand has 
ended. It may also direct that a transfer direction is to end even though the 
patient has already been sent in custody to the Crown Court and is therefore 
no longer treated, for most purposes, as a magistrates’ remand prisoner 
(see paragraph 9.17). 

9.20 	 In either case, the court may only do so if it is satisfied, on the written or oral 
evidence of the patient’s responsible clinician, that: 

•	 the patient no longer requires treatment in hospital for mental disorder; or 

•	 no effective treatment for the patient’s disorder can be given in the hospital 
to which the patient has been transferred. 

9.21 	 When ending a transfer direction like this, the court may remand the prisoner 
in some other way. 
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Other remand prisoners – hospital orders in the defendant’s absence 
[section 51(5) to (7)] 

9.22 	 While a remand prisoner (other than a magistrates’ remand prisoner) remains 
subject to a transfer direction, the relevant court can make a hospital order 
(either with or without a restriction order) in the patient’s absence and, if the 
person is awaiting trial, without convicting the patient, if the three criteria 
described in table 9.3 are met. 

Table 9.3: Criteria for making a hospital order under section 51 

To make a 
hospital order 
in the patient’s 
absence under 
section 51(5), 
the relevant 
court must 

think it is impracticable or inappropriate to bring the patient before 
the court; and 
be satisfied, on the written or oral evidence of at least two 
doctors, at least one of whom is approved under section 12, that: 

the patient is suffering from mental disorder of a nature 
or degree which makes it appropriate for the patient to be 
detained in a hospital for medical treatment; and 

appropriate medical treatment is available; and 

• 

• 

be of the opinion, after considering any depositions or other 
documents it requires, that it is proper to make such an order. 

9.23 This also applies to patients committed in hospital to the Crown Court under 
section 44 (see chapter 6) and to magistrates’ remand prisoners who have 
been sent to the Crown Court. 

9.24 A hospital order made in these circumstances has the same effect as any other 
hospital order made in the normal way under section 37 (see chapter 4). 

Other remand prisoners – return to prison, etc [section 51(3) and (4)] 

9.25 	 Both the relevant court and the Secretary of State for Justice may, in certain 
circumstances, return remand prisoners to prison (or its equivalent), as set out 
in table 9.4. The court (but not the Secretary of State) may also release the 
patient on bail. 

9.26 	 Neither of these powers apply to magistrates’ remand prisoners, unless they 
have been sent to the Crown Court (see paragraph 9.17). 
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Table 9.4: Release and return to prison of other remand prisoners 

Other remand prisoners [section 51] 

While the transfer 
direction is in force 

if the Secretary of State 
for Justice is notified by 
the patient’s responsible 
clinician, any other 
approved clinician or by 
the Tribunal that: 

if the relevant court is 
satisfied, on the written 
or oral evidence of the 
patient’s responsible 
clinician, that: 

the patient no longer requires treatment in hospital for 
mental disorder; or 

no effective treatment for the patient’s disorder can 
be given in the hospital to which the patient has been 
transferred; 

then 

the Secretary of State may 
direct the patient’s return 
to any place where the 
patient could have been 
detained if not in hospital. 

if the Secretary of State has 
not remitted the patient 
to prison or equivalent 
already, the relevant court 
may do so, or (if it could 
otherwise do so) release 
the prisoner on bail. 

9.27 	 If a patient is released on bail by the court, both the transfer direction and the 
accompanying restriction direction comes to an end (just as they would if the 
patient had been returned to prison). 

Civil prisoners and immigration detainees – return to prison, etc 
[section 53] 

9.28 	 Civil prisoners and immigration detainees given unrestricted transfer directions 
may not be returned to prison (or its equivalent) under the Act. 

9.29 	 But if they are subject to restricted transfer directions then the Secretary of 
State for Justice may issue a warrant directing that they be remitted to any 
place at which they could have been detained if not in hospital. 

9.30 	 The Secretary of State may only do this if notified by the patient’s responsible 
clinician, any other approved clinician or by the Tribunal that: 

•	 the patient no longer requires treatment in hospital for mental disorder; or 

•	 no effective treatment for the disorder can be given in the hospital to which 
the patient has been transferred. 

9.31	 In those cases, both the transfer direction and the restriction direction cease to 
have effect when the person arrives at the prison or other place of detention. 
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Chapter 10

Restricted patients 


Introduction 

10.1 This chapter summarises the effect of restriction orders, limitation directions 
and restriction directions on patients who are, or have been, detained 
under Part 3 of the Act. These patients are collectively known as “restricted 
patients”. 

10.2 For a description of when these orders and directions may be imposed, see the 
previous chapters. 

Effect of restrictions [sections 41, 42 and 55(4) and Part 2 of Schedule 1 
in particular] 

10.3	 Restricted patients are subject to various special restrictions compared with 
other patients (“unrestricted patients”) detained in hospital by the courts or 
transferred by the Secretary of State from prison (or other places of detention) 
to hospital. 

10.4	 In summary, the main differences are as set out in table 10.1. 

Table 10.1: Summary of main differences in application of provisions to restricted and 
unrestricted patients 

Provision Application to restricted patients 

Leave of absence Responsible clinicians may only grant restricted patients leave 
(section 17) of absence from hospital with the consent of the Secretary of 

State for Justice. 
Recall from leave of The Secretary of State for Justice may recall patients from 
absence (section 17) leave of absence at any time. This is in addition to the power 

of responsible clinicians to recall patients from leave. 
Supervised Does not apply. Restricted patients may not be discharged 
community onto SCT, but may be conditionally discharged instead – see 
treatment (SCT) paragraph 10.11 onwards. 
(section 17A) 
Absence without There is no time limit after which the patient may no longer 
leave (section 18) be taken into custody and returned to hospital or any other 

place they ought to be. 
Transfer from one Hospital managers may only transfer patients from one 
hospital to another hospital to another with the consent of the Secretary of 
(section 19) State for Justice (even if both hospitals are under the same 

management). 
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Provision Application to restricted patients 

Transfer to 
guardianship 
(section 19) 

Does not apply. Restricted patients may not be transferred to 
guardianship. 

Renewal of authority 
to detain (section 20) 

The authority to detain does not expire, so no renewal 
is required. 

Confirmation of 
authority to detain 
after absence 
without leave 
(section 21B) 

Does not apply. The authority to detain does not expire 
however long the patient is absent without leave. 

Ending of authority 
to detain after 
six months’ 
imprisonment 
(section 22) 

Does not apply. The authority to detain does not expire 
however long the imprisonment. 

Discharge by 
responsible clinicians 
and hospital 
managers 
(section 23) 

The responsible clinician and hospital managers may only 
discharge patients with the consent of the Secretary of State 
for Justice. 

Nearest relatives 
(section 26) 

Does not apply. Restricted patients do not have a nearest 
relative for the purposes of the Act. 

Applications to the 
Tribunal (sections 66 
and 69) 

The rules on when patients may apply are a little different 
to other patients, largely because there is no renewal of the 
authority to detain – see chapter 22. 

Applications to the 
Tribunal by nearest 
relatives (sections 66 
and 69) 

Does not apply. Restricted patients do not have a nearest 
relative for the purposes of the Act. 

Hospital managers’ 
duty to refer to the 
Tribunal (section 68) 

Does not apply, but the Secretary of State for Justice has a 
duty to refer patients if they have not had a hearing for 
three years (one year if aged under 18) – see chapter 23 for 
further details. 

Tribunal’s general 
discretion to 
discharge 
(section 72) 

Does not apply. The Tribunal may only discharge if not 
satisfied that criteria for further detention are met – see 
chapter 21. 

10.5 In addition, there are a number of special arrangements which are unique to 
restricted patients, summarised in table 10.2. 
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Table 10.2: Summary of special arrangements which apply only to restricted patients 

Provision Effect 

Specification of units 
within hospitals 
(section 47 of the 
Crime (Sentences) 
Act 1997) 

Hospital orders, hospital directions and transfer directions 
for restricted patients may specify a particular unit within a 
hospital as the place in which a patient is to be detained. 

Rules on leave of absence, transfer, etc apply accordingly. 
So, for example, hospital managers require the consent of the 
Secretary of State for Justice to transfer a patient between 
units – or to allow a patient to visit a different unit – within 
the same hospital, if the patient’s order or direction specifies 
a particular unit. 

Discharge by the 
Secretary of State 
(section 42) 

All restricted patients may be discharged by the Secretary of 
State for Justice. 

Conditional discharge 
(sections 42 and 73) 

The Secretary of State for Justice may discharge restricted 
patients conditionally rather than absolutely – in which case 
they remain liable to be recalled to hospital if necessary. 

The Tribunal must discharge restricted patients conditionally 
rather than absolutely unless satisfied that it is not appropriate 
to do so. 

Conditional discharge is described more fully in chapter 18. 
Return or removal to 
prison (sections 50 
to 53) 

Patients transferred to hospital from prison may be returned 
to prison if they are subject to a restriction direction. In some 
circumstances, unsentenced prisoners transferred to hospital 
must be returned to prison – see chapters 8 and 9. 

Patients subject to hospital and limitation directions can 
be removed to prison in certain circumstances to serve the 
remainder of the prison sentence(s) imposed at the same time 
as the directions – see chapter 7. 

Patients subject to restriction orders cannot be removed to 
prison under the Act – although, in practice, they would be 
removed to prison if subsequently they were to receive a 
prison sentence or were remanded in custody without being 
transferred or remanded back to hospital under the Act. 
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Provision Effect 

Tribunal discharge 
of hospital and 
limitation direction 
and restricted 
transfer direction 
patients (section 74) 

Because they are subject to a prison sentence, the Tribunal 
cannot discharge patients subject to hospital and limitation 
directions or sentenced prisoners subject to restricted transfer 
directions without the Secretary of State’s consent. 

If the Secretary of State does not consent to the discharge, 
patients are removed to prison instead, unless the Tribunal 
has recommended that a patient who would be entitled to 
conditional discharge should remain in hospital. 

Similar arrangements apply to unsentenced patients subject to 
restricted transfer directions, except that unless the Tribunal 
recommends that they remain in hospital, the Secretary of 
State must return the patient to prison (or its equivalent). 

See chapter 21. 
Reports to Secretary 
of State (sections 
41(6), 45A(3) and 
49(3)) 

Responsible clinicians must examine restricted patients and 
send a report to the Secretary of State for Justice at intervals 
decided by the Secretary of State (which must not be more 
than one year). 

Attendance in the 
interests of justice, 
etc (section 42(6)) 

The Secretary of State for Justice can direct that a restricted 
patient be taken to any place in Great Britain (but not 
Northern Ireland) if it is desirable in the interests of justice or 
for a public inquiry (see paragraphs 10.25 and 10.26). 

10.6	 In practice, one important consequence of restrictions is that patients remain 
subject to ongoing case-management by the Mental Health Unit of the 
Ministry of Justice, on behalf of the Secretary of State for Justice. 

Absolute discharge – ending of restrictions and the associated authority 
for detention [sections 42(2), 55(4) and 73] 

10.7	 The Secretary of State may discharge restricted patients absolutely at any 
time if satisfied that restrictions are no longer necessary for the protection of 
the public. 

10.8 	 The Secretary of State may also consent to the discharge of restricted patients 
by the responsible clinician, or the hospital managers under section 23 
(as modified by Schedule 1). 

10.9 	 Restricted patients may also be discharged absolutely by the Tribunal in certain 
circumstances – see chapter 21. 
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10.10 	 Absolute discharge by the Tribunal, or by (or with the consent of) the Secretary 
of State for Justice, automatically brings to an end both the special restrictions 
and the underlying hospital order, hospital direction or transfer direction. The 
patient therefore ceases to be liable to be detained. 

Conditional discharge [sections 41(6), 42, 55(4), 73 and 75] 

10.11	 In certain circumstances, restricted patients must be conditionally, rather than 
absolutely, discharged by the Tribunal – see chapter 21.  

10.12	 In addition, the Secretary of State for Justice may conditionally discharge 
restricted patients at any time, by issuing a warrant to that effect. 

10.13 	 Conditionally discharged patients may be recalled to hospital by the Secretary 
of State for Justice at any time, if it is necessary for the protection of the 
public in the light of the patient’s mental disorder. Patients recalled to hospital 
become detained patients again. 

10.14 	 See chapter 18 for a description of the effect of conditional discharge. 

Expiry of restrictions while associated authority for detention remains in 
force [sections 41(4) and (5), 50(2) and (5) and 55(4)] 

10.15	 As described in earlier chapters, there are circumstances in which restriction 
orders, limitation directions and restriction directions will expire while the 
associated hospital order, hospital direction or transfer direction remains in 
force. Those circumstances are described in table 10.3. 

Table 10.3: Expiry of restrictions while authority for detention remains in place 

Patient subject 
to 

Restrictions end 
automatically 

Notes 

Hospital order 
and restriction 
order 

at the end of the 
period for which the 
restriction order was 
imposed 

This will only happen where the restriction 
order was given in England or Wales before 
1 October 2007 and the court chose to 
give a restriction order for a fixed period, 
or where the patient is treated as subject 
to a restriction order of limited duration on 
transfer from an equivalent order imposed 
outside England or Wales. 

Hospital and 
limitation 
direction 

on the patient’s 
release date 

The release date is the date (if any) on which 
patients would have been entitled to be 
released from prison (or its equivalent) had 
they not been detained in hospital instead 
(see paragraph 8.13). 

Restricted 
transfer 
direction 
(sentenced 
prisoner) 
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10.16 	 In practice, the same effect will sometimes result from an appeal against 
sentence. It is possible for a restriction order to be quashed without the 
associated hospital order also being quashed, and for a hospital and limitation 
direction to be replaced with an unrestricted hospital order. 

Secretary of State’s power to lift restrictions while patients remain 
detained [sections 42(1) and 55(4)] 

10.17	 In addition, the Secretary of State for Justice has the discretion to lift a 
restriction order, limitation direction or restriction direction without at the same 
time discharging the associated hospital order, hospital direction or transfer 
direction. The Secretary of State may do this if satisfied that the restrictions are 
no longer necessary for the protection of the public from serious harm. 

10.18	 Only the Secretary of State has the power to lift restrictions in this way without 
discharging the underlying authority to detain (although, as explained above, 
the same effect may result from an appeal against sentence). 

Effect of expiry or lifting of restrictions on detained patients 
[sections 41(5), 42(5) and 55(4)] 

10.19 	 If restrictions expire or are lifted while they remain detained, patients are 
treated as if they were subject to an unrestricted hospital order, hospital 
direction or transfer direction (as the case may be) given on the day the 
restrictions ended. 

10.20 	 In other words, patients are treated as if they had newly been made subject 
to an unrestricted order or direction, except that all such patients are able to 
apply to the Tribunal within the first six months of their new status, even if 
they are subject to hospital orders – see chapter 22.  

10.21 	 The Secretary of State for Justice no longer has a role in their continuing 
detention. 

10.22 	 If sentenced prisoners subject to transfer directions, or patients subject to 
hospital directions, were to have their restrictions lifted before their release 
date, the effect is that the length of their sentence would no longer have any 
bearing on when they are discharged from detention in hospital. In practice, 
this is unlikely to happen. 

10.23 	 If the Secretary of State were to lift restrictions from an unsentenced transfer 
direction patient, the patient’s transfer direction would still expire automatically 
at the normal time (see paragraph 9.10). 

10.24 	 If patients have already been conditionally discharged when their restrictions 
expire or are lifted (and have not been recalled to hospital), they are treated as 
having been absolutely discharged.  As a result, they can no longer be recalled 
to hospital – see chapter 18. 
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Secretary of State’s power to direct restricted patients to be taken to 
any place in Great Britain in the interests of justice, etc [sections 42(6) 
and 55(4)] 

10.25 	 The Secretary of State may direct people to transport a restricted patient 
to anywhere in England, Wales or Scotland, if satisfied that the patient’s 
attendance there is desirable in the interests of justice or for the purposes of 
any public inquiry. 

10.26	 Unless the Secretary of State says otherwise, the patient is to be kept in 
custody on the journey to the destination, while there and on the journey back 
to the hospital (or unit) in which the patient is detained. 
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Chapter 11 
Other legislation under which Part 3 
remands, orders and directions may 
be made 

Introduction 

11.1	 This chapter summarises various provisions in other legislation which allow the 
courts or the Secretary of State to make remands, orders and directions under 
Part 3 of the Act, or their equivalent. It summarises the main effects, including 
the more important special arrangements that would not normally apply 
under Part 3, but does not attempt to deal comprehensively with all the small 
differences in the way the Act applies to such patients. 

Defendants who are not fit to stand trial or who have been found not 
guilty by reason of insanity 

11.2 	 Under section 5 of the Criminal Procedure (Insanity) Act 1964 (as amended 
by the Domestic Violence Crime and Victims Act 2004), where a person is 
found unfit to plead, but to have done the act or made the omission of 
which they were accused, the court may make a hospital order under section 
37 of the Act. It may also do so if the defendant is found not guilty by reason 
of insanity. 

11.3 	 Prior to amendments made by the Domestic Violence Crime and Victims Act 
2004, different arrangements applied to people arraigned before 31 March 
2005. Until then, the courts could not make a hospital order under the Act 
itself, but would make an “admission order” which, for the most part, had the 
same effect as a hospital order. Courts could also make guardianship orders 
under the Act. Some admission orders may still be in force. 

11.4 	 To make a hospital order, the courts must have the evidence required by the 
Act. In other words, they require the same medical evidence as they do when 
making a hospital order after a conviction. But they do not formally require 
evidence from the hospital managers that a hospital place is available – if an 
order is made, the hospital specified in it is under a duty to admit the patient. 

11.5 	 Following either finding, the hospital order may be given with or without a 
restriction order. But if the offence in question is murder, and a hospital order 
is given, the court must always make a restriction order (whether or not the 
normal criteria for making a restriction order are met). 

11.6 	 Pending a decision as to whether to make a hospital order, the court may 
make a remand under section 35 or 36 of the Act or an interim hospital 
order under section 38. For these purposes, the court may do this even if the 
defendant was charged with murder. 
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11.7 	 When patients are given a hospital order for these reasons, the managers 
of the hospital named in the order are under an obligation to admit them 
immediately. Unlike normal hospital orders, it is not possible for patients to 
be detained temporarily in a place of safety while arrangements are made for 
their admission to the hospital. 

11.8 	 Because patients admitted to hospital when found unfit to be tried have not 
(by definition) received a full criminal trial, they may be sent back for trial 
by the prosecuting authority if that authority is satisfied, after consulting 
the patient’s responsible clinician, that they can now properly be tried. The 
Secretary of State for Justice may also do this, if the patient concerned is still 
subject to a restriction order and still detained in hospital. This includes patients 
on leave of absence from hospital, but not those who have been conditionally 
discharged and not recalled to hospital. Before doing so, the Secretary of State 
must consult the patient’s responsible clinician. 

11.9 	 The general principle observed by the Secretary of State is that people who 
have been accused of an offence ought, if possible, to be brought to trial 
so that they may have an opportunity of having their guilt or innocence 
determined by a court. In practice, the Secretary of State for Justice will consult 
the responsible clinician about a relevant patient’s fitness for trial during the 
first six months of their detention and regularly thereafter. 

11.10 	 If sending patients back for trial, the Secretary of State may remit them either 
directly to the court or to prison to await trial. The patient’s hospital order 
(and restriction order) ceases to apply on their arrival at the court or prison. 

11.11 	 Equivalent arrangements apply under the Air Force Act 1955, Army Act 1955 
and Naval Discipline Act 1957 where a court-martial finds a defendant unfit 
to stand trial (but to have done the act or made the omission charged) or not 
guilty by reason of insanity. These Acts are to be repealed and replaced by the 
Armed Forces Act 2006, Schedule 4, which contains similar provisions. At the 
time of publication, those provisions of the Armed Forces Act 2006 are not yet 
in force. 

Appeals and retrials 

11.12 	 Under various provisions of the Criminal Appeal Act 1968, the Court of 
Appeal may make hospital or guardianship orders under section 37 and 
hospital or limitation directions under section 45A in the case of convicted 
offenders in the same way as the court which originally heard the case. Under 
sections 6 and 14 of the same Act, it may also make hospital orders in the case 
of people it finds should originally have been found unfit to be tried or to be 
not guilty by reason of insanity, in essentially the same way as a lower court 
(see above). 

11.13 	 The Court of Appeal may also make remands under sections 35 and 36 and 
interim hospital orders under section 38. If it makes an interim hospital order, 
the responsibility for deciding when to renew or end the order falls to the 
lower court. It is also the lower court which must decide what sentence to 
impose at the end of the interim hospital order (which might – but need 
not – be a hospital order or hospital and limitation directions). 
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11.14 	 Under section 8 of that Act, where a conviction is quashed and someone who 
is liable to be detained under an order or direction under Part 3 of the Act 
(except a remand under section 35 or 36 or an interim hospital order under 
section 38) is ordered to be retried, the order or direction in question continues 
in force pending the retrial, unless it expires or the patient is discharged from it 
in the normal way. Likewise, where a conviction is quashed and someone who 
has been discharged from an order or direction under Part 3 onto supervised 
community treatment (SCT) is ordered to be retried, the person remains an 
SCT patient pending the retrial – and the patient can be discharged, or the 
order can be revoked or otherwise come to an end, in the normal way. 

11.15 	 Where a retrial is ordered in the case of someone who is liable to be detained 
under a remand under section 36 or an interim hospital order under section 
38, the Court of Appeal may make an order for that person’s continued 
detention, in which case Part 3 applies as if the patient were subject to 
a restricted transfer direction. That means, among other things, that the 
patient can be given leave of absence and discharged with the consent of the 
Secretary of State without the case having to be referred back to the court. 
The same applies where the Court of Appeal makes an order for the continued 
detention in hospital pending trial of someone whose appeal against a finding 
of unfitness to be tried it has upheld. 

11.16 	 Similarly, under sections 16 and 23 of the Courts-Martial (Appeals) Act 1968,1 

the Appeal Court may (like courts-martial) make a hospital order under section 
37 where it finds a defendant unfit to stand trial or not guilty by reason of 
insanity, and may also make remands under sections 35 and 36, and interim 
hospital orders under section 38. 

11.17 	 Under the same Act, if the Appeal Court quashes a conviction and orders 
the retrial of a person who is detained under Part 3 of the Act (or who was 
detained under Part 3 but has since been discharged onto SCT), the person’s 
detention or SCT continues, in the normal way, pending the retrial. The same 
applies where the court quashes a finding that a person was unfit to be tried 
and the person is therefore to be tried.  

Prosecution appeals against decisions of certain appeal courts 

11.18 	 Under sections 5 and 5A respectively of the Administration of Justice Act 
1960, and sections 37 and 37A of the Criminal Appeal Act 1968, the relevant 
appeal court may make an order continuing a patient’s detention or SCT under 
the Act, where the prosecution is granted, or gives notice of its intention to 
apply for, permission to appeal against a decision made on appeal. The court 
may only do this if the patient would be detained under the Act or be an SCT 
patient but for its own decision made on appeal. 

11.19 	 If the patient would, but for the decision of the court, have been detained 
under an interim hospital order under section 38 of the Act, the effect of any 
such order authorising continued detention is that Part 3 applies as if the 

1 These and related provisions of the Courts-Martial (Appeals) Act 1968 are amended by the Armed Forces Act 
2006. At the time of publication, those amendments were not yet in force. 
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patient were subject to a restricted transfer direction. That, in turn, means 
(among other things) that the limit on the maximum duration of an interim 
hospital order does not apply, and that the patient acquires the right to apply 
to the Tribunal for discharge.  

11.20 	 Similarly, under sections 43 and 43A respectively of the Courts-Martial 
(Appeals) Act 1968, the Appeal Court may make an order authorising 
the defendant’s continued detention or SCT under the Act, if the Defence 
Council (or, in future, the prosecuting authority) is granted, or gives notice 
of its intention to apply for, leave to appeal to the House of Lords, and the 
defendant would, but for the court’s decision, be liable to be detained under 
the Act or be an SCT patient (as applicable). 

Contempt of court 

11.21 	 Under section 14 of the Contempt of Court Act 1981, instead of committing a 
person to prison for contempt of court, superior courts have the same power 
to remand a person for report under section 35 of the Act as the Crown Court 
has in respect of a person on trial before it. Similarly, these courts can make 
a hospital order, interim hospital order or guardianship order under the Act in 
the same way that the Crown Court could in respect of a person convicted of 
an offence. 

11.22 	 The relevant court requires the same medical and other evidence that the 
Crown Court would normally need, and must apply the same criteria. 
For these purposes “superior court” includes county courts, but not 
magistrates’ courts. 

Other powers of the courts 

11.23	 In certain circumstances relating to breaches of orders and injunctions under 
section 51 of the Family Law Act 1996, magistrates’ courts may make a 
hospital order or guardianship order under section 37 of the Act. In similar 
circumstances, the power to remand for report under section 35 of the Act 
may be exercised by the courts under sections 48 and 63L of the same Family 
Law Act 1996 and under section 156 of the Housing Act 1996, section 27 of 
the Children Act 1989 and section 38A of the Police and Justice Act 2006. 

Offenders transferred from overseas 

11.24	 Under the Colonial Prisoners Removal Act 1884, certain mentally disordered 
offenders may be transferred from detention in a British overseas territory to 
detention in a hospital in England or Wales. Where this is to happen in the 
case of a patient who was found unfit to be tried, or not guilty by reason of 
insanity, the Secretary of State for Justice will issue a warrant directing the 
patient’s detention in a specified hospital. That warrant has the same effect as 
a restricted hospital order under section 37 (and 41) of the Act. In any other 
case, the Secretary of State will make a transfer direction (with or without a 
restriction direction) under section 47. A patient who was originally found unfit 
to be tried, but who recovers sufficiently, may be returned to the overseas 
territory to be tried. 
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11.25 	 It is also possible for mentally disordered offenders detained abroad to be 
transferred to detention in the UK under the Repatriation of Prisoners Act 
1984, where the UK has a relevant agreement with the country in question. 
If such a person is to be detained in a hospital in England, the Secretary of 
State for Justice will issue a warrant which will (in effect) make the person 
subject to an appropriate order or direction made under Part 3 of the Act on 
the day the warrant takes effect. 

11.26 	 Patients are then treated for most purposes as if they were subject to the 
appropriate order or direction given under the Act in the normal way.  
However, if the warrant effectively makes a patient subject to a hospital 
order (with or without a restriction order), the patient can apply to the 
Tribunal during the first six months of the order (unlike most other hospital 
order patients). 
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Chapter 12 
Detention in hospital 

Introduction 

12.1	 This chapter describes the main provisions of the Act which apply to 
patients while detained in hospital. Transfer between hospitals, patients’ 
correspondence and medical treatment are covered separately in chapters 13, 
14 and 16, respectively. 

Patients to whom this chapter applies 

12.2 	 Table 12.1 sets out the groups of detained patients to whom this chapter 
primarily applies, together with the shorthand used in the chapter to describe 
them. 

Table 12.1: Patients to whom this chapter primarily applies 

Patients Shorthand used in this chapter 

Patients detained on the basis of 
an application for admission for 
assessment or treatment and those 
who are treated as such, eg having 
been transferred from guardianship or 
from outside England or Wales. 

“Patients admitted on the basis of an 
application” or “Part 2 patients” 

This includes: 

Part 2 patients detained on the basis 
of an application for admission for 
treatment under section 3 and those 
who are treated as such, eg having 
been transferred from guardianship or 
from outside England or Wales. 

“Patients detained for treatment under 
Part 2” 

Patients detained in hospital on the 
basis of a hospital order, a hospital 
direction or a transfer direction and 
those who are treated as such, eg 
having been transferred from a 
guardianship order or from outside 
England or Wales. 

“Part 3 patients” 
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Patients Shorthand used in this chapter 

This includes: 

Part 3 patients who are subject to a “Restricted patients” 
restriction order, limitation direction 
or a restriction direction and patients 
treated as such, eg when committed 
to hospital under section 44; and 

Part 3 patients who are not restricted 
patients. This includes patients who “Unrestricted Part 3 patients” 
were originally restricted patients but 
whose restrictions have since ended 
or been lifted. 

12.3 	 Unless it says otherwise, this chapter does not apply to patients: 

•	 detained under the “holding powers” in section 5 (see chapter 2); 

•	 remanded to hospital under section 35 or 36 (see chapter 3); 

•	 subject to interim hospital orders under section 38 (see chapter 7); 

•	 detained in hospital as a place of safety pending formal admission under a 
hospital order (section 37) or hospital and limitation directions (section 45A) 
(see chapters 4 and 5); or 

•	 detained in hospital as a place of safety pending assessment under section 
135 or 136 (see chapter 30). 

(Paragraphs which do apply to some or all of the patients above include: 
the rules on when time limits for detention start (12.14); duties on hospital 
managers to give patients information (12.19 to 12.29); accommodation for 
children and young people (12.30 to 12.33); responsible clinicians (12.36 to 
12.38); absence without leave (12.57 to 12.64); evidence to courts on remand 
and interim hospital order patients (12.98 to 12.100); information for nearest 
relatives about discharge (12.128 to 12.130); and provision of pocket money 
(12.138 to 12.139).) 

12.4 	 Nothing in this chapter applies to supervised community treatment (SCT) 
patients, even when recalled to hospital. But it does apply to patients who 
have had their community treatment orders (CTOs) revoked, and so have 
ceased to be SCT patients and become Part 2 or Part 3 detained patients again 
(see chapter 15). 

Delegation of hospital managers’ functions [sections 32(3) and 142B and 
regulations 3, 19 and 26] 

12.5 	 The provisions described in this chapter include various duties on the hospital 
managers. The meaning of hospital managers is described in paragraph 1.32. 

Mental Health 

89 



Reference guide to the Mental Health Act 1983 

12.6 	 Because the managers are, in most cases, an organisation, they do not have to 
perform their functions personally. 

12.7 	 In some cases, the relevant section of the Act (or the Regulations) says how 
and to whom the managers may delegate their functions. 

12.8 	 In particular, wherever the managers are required by the Regulations to make 
a record or report of anything, that record or report can be made on their 
behalf by any officer they have authorised for the purpose. 

12.9 	 When they are required by the Regulations to give information to patients 
(or their nearest relatives) or to take steps to arrange for them to be given 
information, the managers may authorise officers to do that on their behalf. 

12.10 	 Similarly, wherever the Regulations say that people are allowed to use a 
particular method of communication – eg the managers’ internal mail system, 
fax or e-mail – to serve a report or information on the managers only with the 
managers’ permission, the managers may authorise any officer to take that 
decision on their behalf. 

12.11 	 Officers can be clinical as well as administrative staff, and can include patients’ 
responsible clinicians (see paragraph 12.36 onwards). 

12.12 	 Unless otherwise stated, hospital managers may delegate the other functions 
described in this chapter to anyone their constitution (or, in the case of NHS 
bodies, the relevant NHS legislation) allows. 

12.13 	 Under general NHS legislation, the boards of NHS foundation trusts can 
normally only delegate functions directly to executive directors or to a 
committee of directors. But section 142B of the Act means that where rules in 
the Act (and Regulations) permit managers to delegate to other people, those 
freedoms apply to foundation trusts as well, provided the particular trust’s 
constitution allows it. 

Start of period of detention [sections 2, 5 and 20] 

12.14 	 The maximum periods for which patients may be detained are described in the 
earlier chapters. Those periods begin as set out in table 12.2. 

Table 12.2: Time at which detention periods start 

Authority to detain Time runs from 

Section 5(4) The time at which the relevant nurse makes a record of 
the need for the patient to be prevented from leaving 
(see paragraph 12.14). 

Section 5(2) The time at which the doctor or approved clinician 
furnishes the necessary report to the hospital managers 
(see paragraph 2.74) – unless section 5(4) was used first, 
in which case the period runs from the time the nurse 
makes the record under that section. 
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Authority to detain Time runs from 

Part 2 patients The day on which the patient is admitted to hospital. 

Where patients are already in hospital, they are treated 
as having been “admitted” when the relevant application 
was received on behalf of the managers. 

For patients admitted on the basis of an emergency 
application (section 4), the 72 hour initial period 
runs from the time of admission or the receipt of the 
application (as applicable). 

Part 3 patients The date of the relevant hospital order, hospital direction 
or transfer direction (even if the patient is not admitted 
until some time later). 

Remands and interim 
hospital orders under 
Part 3 

The date of the relevant remand or interim hospital order 
(even if the patient is not admitted until some time later). 

Detention in a place of 
safety under section 135 
or 136. 

The time at which the patient is first detained at a 
place of safety (even if they are subsequently moved 
to a different place of safety). If the place of safety is 
a hospital, the patient may not necessarily have been 
formally “admitted” in the normal way. 

Record of admission or detention [regulation 4] 

12.15 	 The managers are required to record the time and date of the admission of 
Part 2 patients using Form H3. If the patient is already in hospital, that means 
the time and date that the managers receive the application. 

12.16 	 If a patient is admitted on the basis of an emergency application under section 
4, the managers must also use the same Form H3 to record when they receive 
the second medical recommendation (see paragraph 2.49 onwards). 

12.17 	 Form H3 must be attached to the application. 

12.18 	 There is no requirement to use Form H3 to record the admission of other 
patients (eg Part 3 patients). 

The duty of hospital managers to provide information [section 132] 

12.19 	 Section 132 places a duty upon hospital managers to provide certain 
information to patients who are detained in their hospitals and to their 
nearest relatives. 

12.20 	 With one exception, this applies to all patients detained in hospital under the 
Act, regardless of the provision under which they are detained. The exception 
is that the duty does not apply to SCT patients recalled to hospital. A more 
limited duty applies instead – see paragraphs 15.43 and 15.44. The duty in 
section 132 does apply to such patients if their CTOs are subsequently revoked 
and they become detained patients again as a result. 
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12.21 	 Section 132 requires the hospital managers to take whatever steps are 
practicable to ensure that patients understand: 

•	 which section of the Act for the time being authorises their detention and 
the effects of that section; and 

•	 their right to apply to the Tribunal (if applicable). 

12.22 	 This action must be taken as soon as practicable after the commencement of 
the patient’s detention and again as soon as practicable if the patient becomes 
detained under a different provision of the Act. 

12.23 	 Hospital managers must also take whatever steps are practicable to ensure that 
patients who have been detained understand the relevant effects (if any) of 
the following sections of the Act: 

•	 sections 23, 25 and 66(1)(g), which deal with the power of responsible 
clinicians, hospital managers and nearest relatives to discharge patients 
(see below); 

•	 Part 4 of the Act, which deals with consent to treatment (see chapter 16); 

•	 section 118, which deals with the Code of Practice (see chapter 35); 

•	 section 120, which deals with the general protection of patients (see 
chapter 35); and 

•	 section 134, which deals with patients’ correspondence (see chapter 14). 

12.24 	 In particular, the intention is that patients should understand the means by 
which their detention can be ended and the various safeguards in place to 
protect their interests, including those concerning consent to treatment. 

12.25 	 The steps taken must include providing the necessary information both orally 
and in writing. 

12.26 	 The managers must also take whatever steps are practicable to give or send a 
copy of the written information to the person they think is the patient’s nearest 
relative, unless the patient requests otherwise (or does not have a nearest 
relative). This must be done either at the same time or within a reasonable 
time afterwards. 

12.27 	 Here (and generally), steps to inform or involve nearest relatives may not be 
practicable, even if physically possible, because they would breach the patient’s 
right under Article 8 of the European Convention of Human Rights – see 
guidance in chapter 2 of the Code of Practice. 

12.28 	 For more information on the identification of a patient’s nearest relative, see 
chapter 34. By definition, restricted patients do not have a nearest relative for 
the purposes of the Act, nor do patients remanded to hospital under section 
35 or 36, or subject to an interim hospital order under section 38. 
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Information about independent mental health advocacy for detained 
patients [section 130D] 

12.29 	 Hospital managers must also take steps to provide information about 
independent mental health advocacy, where relevant (see chapter 34). 

Note: This duty is expected to be in force from April 2009. 

Children and young people [section 131A] 

12.30 	 Hospital managers are required to ensure that where a child or young person 
aged under 18 is admitted to (or remains in) hospital for mental health 
treatment, that child or young person’s environment in the hospital is suitable, 
having regard to their age (subject to their needs). 

12.31 	 In other words, hospital managers must ensure that the child or young 
person’s environment is suitable for a person of their age. But accommodation 
in an environment which would not normally be suitable for a person of 
that age is permissible if the patient’s individual needs make such alternative 
accommodation necessary, or more appropriate. 

12.32 	 This duty applies to all children and young people admitted to hospital for 
mental health treatment, whether or not they are detained under the Act. It 
does not form part of the criteria for detention under the Act, but, in practice, 
a hospital should not agree to accept a detained patient for whom it cannot 
provide appropriate accommodation. 

12.33 	 In deciding how to fulfil their duty, the managers must consult a person who 
appears to them to have knowledge or experience of cases involving patients 
under 18 which makes them suitable to be consulted. Typically, this will mean 
that a child or adolescent mental health services (CAMHS) professional will 
need to be involved in decisions about the patient’s accommodation, care and 
facilities for education in the hospital. 

Note: This duty is expected to be in force from April 2010. 

Social report [section 14 and regulation 19] 

12.34 	 When patients are admitted to hospital on the basis of an application for 
admission made by their nearest relative (rather than an approved mental 
health professional (AMHP)), the managers of the hospital must inform the 
local social services authority (LSSA) for the area where the patient lived 
immediately before admission. The managers may delegate this duty to an 
authorised officer. 

12.35 	 As soon as practicable, that LSSA must then arrange for an AMHP to 
interview the patient on its behalf and provide a report on the patient’s social 
circumstances, which must be sent to the hospital managers. 
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Responsible clinicians [section 34] 

12.36 	 All Part 2 and Part 3 patients (as defined for this chapter in table 12.1) must 
have a responsible clinician to perform various functions under the Act. The 
same applies to patients remanded under section 36, or subject to an interim 
hospital order under section 38 (see chapters 3 and 7, respectively). 

12.37 	 The responsible clinician is the approved clinician who has overall responsibility 
for the patient’s case. Having overall responsibility for the patient’s case does 
not mean that the responsible clinician must personally supervise all the 
medical treatment provided to the patient under the Act. Indeed, because they 
may come from a number of different professions, responsible clinicians may 
not be professionally qualified to take personal responsibility for each particular 
type of treatment their patient is receiving. 

12.38 	 The functions of the responsible clinician may not be delegated. But the 
patient’s responsible clinician may change from time to time and the role may 
be occupied on a temporary basis in the absence of the usual responsible 
clinician. 

Leave of absence from hospital [section 17 and regulation 19] 

12.39 	 Responsible clinicians may give Part 2 and unrestricted Part 3 patients leave 
to be absent from the hospital in which they are detained, subject to any 
conditions they think are necessary in the interests of the patient or for the 
protection of other people. Responsible clinicians may not delegate this power 
to anyone else. 

12.40 	 Leave of absence can be given either for a temporary absence, after which 
the patient is expected to return to hospital, or as a period of trial leave to 
assess the patient’s suitability for discharge. It can also be given for a series of 
temporary absences. Leave of absence can be extended without the patient 
having to return to hospital. 

12.41 	 If responsible clinicians think it is necessary in the interests of the patient or for 
the protection of other persons, they can direct that patients remain in custody 
during leave. This is commonly termed “escorted leave”. 

12.42 	 Patients on escorted leave may be kept in the custody of an officer on the staff 
of the hospital or of any other person authorised in writing by the managers 
of the hospital (or by someone authorised by the managers to give that 
authorisation on their behalf). If the leave was granted on condition that they 
stay in another hospital, then patients can also be kept in the custody of any 
officer on the staff of that other hospital. 
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12.43 	 Escorted leave arrangements can be used, for example, to allow detained 
patients to be escorted on outings, to attend other hospitals for treatment or 
to make home visits on compassionate grounds. 

12.44 	 Escorted leave to Scotland, Northern Ireland, the Channel Islands or the Isle 
of Man can only be granted if the law in the jurisdiction in question allows 
the patient to be kept in custody once there. At the time of publication, this 
applies only in Scotland. (For escorted leave from another jurisdiction to 
England or Wales, see paragraph 31.18.) 

12.45 	 Leave can be granted to restricted patients on the same basis as other Part 
3 patients, but only with the consent of the Secretary of State for Justice. 
If the patient’s hospital order, hospital direction or transfer direction specifies 
a particular unit in which they are to be detained, leave of absence (and 
therefore the Secretary of State’s consent) will be required if the patient is to 
leave that particular unit, even if the patient remains within the same hospital. 

12.46 	 The Secretary of State’s consent for leave is not, in practice, needed when a 
patient is required to attend court, or for a patient to be taken as a medical 
emergency for treatment at another hospital. 

12.47 	 Leave may not be granted by responsible clinicians to patients detained under 
section 5, remanded under sections 35 or 36, detained in hospital as a place of 
safety, or subject to an interim hospital order under section 38. 

12.48 	 Patients who are detained for treatment may be entitled to after-care provided 
by (or for) primary care trusts and LSSAs under section 117 of the Act while 
they are on leave of absence (see chapter 24). 

Duty to consider SCT before granting longer term leave 
[section 17(2A) and (2B)] 

12.49 	 Responsible clinicians may not grant longer term leave to Part 2 patients or 
to unrestricted Part 3 patients without first considering whether the patient 
should instead become an SCT patient by means of a CTO (see chapter 15). 

12.50 	 Granting longer term leave means granting leave indefinitely or for a period of 
more than seven consecutive days, or extending existing leave so that in total 
it would last for more than seven consecutive days. 

12.51 	 This is not relevant to restricted patients, because they cannot become SCT 
patients. In practice, for the same reason, it is not relevant to patients detained 
for assessment under section 2. 
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Recall from leave [section 17(4)] 

12.52 	 Responsible clinicians may recall patients from leave if they think it is necessary 
to do so in the interests of the patient’s health or safety or for the protection of 
other persons. 

12.53 	 A patient can only be recalled if, in the opinion of the responsible clinician, 
the patient’s condition makes it necessary for the patient to become an in
patient again (R. v Hallstrom, ex p. W.; R. v Gardner, ex p. L. (1986) 2 All 
ER 306). Except in an emergency, patients should not be recalled from leave 
of absence without up-to-date clinical evidence that they remain mentally 
disordered (K. v UK (1998)). 

12.54 	 To recall a patient, the responsible clinician must issue a notice in writing of the 
recall to be given to the patient or to the person (if there is one) in charge of 
the patient during their leave. 

12.55 	 Restricted patients may also be recalled at any time by the Secretary of State 
for Justice. (They could not, however, be recalled by their responsible clinician 
in the unlikely circumstances that they had already been absent on leave for 
more than 12 months.) 

12.56 	 Patients cannot be recalled after they have been discharged or after the 
authority for their detention has expired. 

Absence without leave [section 18 and regulation 19] 

12.57 	 Where Part 2 or Part 3 patients (as defined for this chapter): 

•	 are absent from hospital without having been given leave to be absent; 

•	 do not go to, or absent themselves without permission from, any place at 
which they are required to reside as a condition of leave; or 

•	 fail to return from leave either at the end of a period of leave or when 
recalled, 

they are treated as absent without leave (AWOL) under the Act. The same 
applies to patients detained under the “holding powers” in section 5 who go 
absent from the hospital. 

12.58 	 For patients who abscond in other circumstances, see chapter 31. 
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12.59 	 Patients who are AWOL may be taken into custody in England or Wales under 
section 18 and be returned or taken (as the case may be) to the hospital or 
place in question by the following people: 

•	 any officer on the staff of the hospital; 

•	 any AMHP acting on behalf of an LSSA; 

•	 any police officer (or other constable); or 

•	 any person authorised in writing by the managers of the hospital (which 
includes someone authorised in writing on behalf of the managers by 
someone authorised by the managers to do so). 

(For patients who go AWOL to Scotland, Northern Ireland, the Isle of Man or 
any of the Channel Islands, see chapter 31.) 

12.60 	 If patients do not go to, or go absent without permission from, a hospital at 
which they are required to reside as a condition of leave, they may also be 
taken into custody and returned or taken to that hospital by any officer on the 
staff of that hospital or any person authorised by its managers. 

12.61 	 However, patients (other than restricted patients) cannot be taken into custody 
under section 18: 

•	 after the end of their current period of detention (ignoring any extra time 
that would be allowed if the patient were to return or be taken into custody 
right at the end of that period (see paragraph 12.72); or 

•	 if the patient is detained on the basis of an application for admission for 
treatment under section 3, or is a Part 3 patient, after the end of the six 
months starting on the first day of the absence without leave, if that is later. 

12.62 For these purposes, the fact that the responsible clinician has already made a 
report renewing the patient’s detention (see paragraph 12.66) is irrelevant, 
unless the renewed period of detention has already started when the patient 
goes absent. 

12.63 	 There is no such time limit for retaking restricted patients. They may be 
retaken for as long as they remain subject to restrictions. 
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EXAMPLES 

Patient detained under section 5(4) 

Mr A was an informal patient who was detained under section 5(4) at noon on 

1 January when he tried to leave the hospital. He then went absent before the 

approved clinician in charge of his treatment could attend and make a report under 

section 5(2). He can only be retaken until 6pm the same day (six hours after his 

detention), ie at the end of the period for which he could have been detained under 

section 5(4). 


Patient detained under section 5(2) 

Mrs P was also an informal patient who was detained at noon on 1 January. She 

went absent at the same time as Mr A. But because she was detained under section 

5(2), rather than 5(4), she can be retaken until noon on 4 January (72 hours after 

her detention).


Patient detained under section 2 

Mr C was admitted to hospital at noon on 1 January, on the basis of an application 
for assessment under section 2. He went absent later that day. He can be retaken 
until his detention under section 2 would normally expire, ie at the end of 28 January 
(28 days from his detention date). 

Patient detained under section 4 

Miss B was admitted for assessment at the same time as Mr C and also went absent. 
But she was admitted on the basis of an emergency application under section 4. 
Therefore, unless the second medical recommendation is received in the interim, she 
can only be retaken until the end of 72 hours from her admission, ie noon on 4 January. 

Patients detained under section 3 

Mr O was already detained in hospital under section 3 when he went absent in the 

evening of 1 January. Section 3 patients can be retaken until the end of their current 

period of detention or six months starting with the day they went absent, whichever 

is later. Mr O’s current period of detention is due to expire at the end of 7 January. 

Therefore, because that date is later than when his current detention expires, he can 

be retaken until he has been absent for six months, ie until the end of 30 June. 


(The responsible clinician had already made a report to renew Mr O’s detention for 

another six months to 7 July before he went absent, but because his current period 

of detention had not yet expired when he went absent, that renewal is not taken 

into account.)


Mrs Y was also detained under section 3 when she went absent at the same time as 
Mr O on 1 January. Unlike Mr O, her current period of detention is not due to expire 
until 15 October. Because that date is later than six months from when she went 
absent, the end of 15 October is also the latest time by which she may be retaken. 
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12.64 	 If patients are taken into custody, or come voluntarily to the place they ought 
to be, after being AWOL for more then 28 days (eg on or after 29 January 
in the previous examples), their detention expires automatically at the end of 
the week starting with the day of their arrival at the relevant hospital (or other
place), unless it is confirmed by their responsible clinician. See paragraph 
12.78 onwards. 

Expiry and renewal of authority for detention [section 20 and regulation
13 and 26] 

12.65 	 Patients detained for treatment (rather than assessment) under Part 2 and 
unrestricted Part 3 patients may be detained initially for a maximum of six 
months. The authority for their detention can then be renewed for a further 
six months, and subsequently for a year at a time. (This does not apply to 
restricted patients, because the authority for their detention does not have to 
be renewed). 

 

s 

EXAMPLE 

Mr K is admitted on the basis of an application for admission for treatment under 
section 3 on the evening of 1 January 2009. Therefore: 

•	 His initial maximum period of detention lasts until the end of 30 June 2009. 

•	 If renewed, his second period would last until the end of 31 December 2009. 

•	 If renewed again, his third period would last until the end of 31 December 2010, 
and so on. 

12.66 	 At some point during the final two months of the first and each subsequent 
period of detention, responsible clinicians must examine patients in order to 
decide whether they meet the criteria for renewal. 

12.67 	 The criteria for renewal are that: 

•	 the patient is suffering from mental disorder of a nature or degree which 
makes it appropriate for the patient to receive medical treatment in hospital; 

•	 it is necessary for the health or safety of the patient, or for the protection of 
others, that the patient should receive this treatment; 

•	 treatment cannot be provided unless the patient continues to be detained; 
and 

•	 appropriate medical treatment is available for the patient. 

(Mental disorder and appropriate medical treatment mean the same for 
these purposes as they do in the criteria under which patients were initially 
detained.) 

12.68 	 If responsible clinicians think the criteria are met, they must make a report to 
that effect to the hospital managers under section 20. But responsible clinicians: 

•	 must first consult at least one other person who has been professionally 
concerned with the patient’s treatment; and 
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•	 may not make the report unless another person who has been professionally 
concerned with the patient’s treatment, but who belongs to a different 
profession, states in writing that they agree that the renewal conditions 
are met. 

12.69 	 The report (and the statement of agreement by the second professional who 
is from a different profession) must be made using Form H5 and sent to the 
hospital managers, who must record their receipt of it in Part 4 of the form. 

12.70 	 Unless the managers decide to discharge the patient (see paragraph 12.117 
onwards), they must arrange for the patient to be told about the renewal. 
They must also take whatever steps are reasonably practicable to arrange for 
the person they think is the nearest relative to be informed, unless the patient 
has requested otherwise (or the patient does not have a nearest relative). 
They must do this as soon as practicable after the decision is made not to 
discharge the patient. Information given to nearest relatives must be in writing, 
but may be communicated by electronic means (eg e-mail) if the nearest 
relative agrees. 

12.71 	 The effect of the report is to renew the authority for detention (ie the relevant 
application, order or direction) for a further six months or a year (as applicable) 
from the date it would otherwise expire (not the date of the report itself). 

Patients absent without leave as the deadline for renewal report 
approaches [section 21 and 21A] 

12.72 	 Special arrangements apply if patients are AWOL at any point during the week 
which ends on the day that their current period of detention is due to expire, 
and a renewal report is yet to be made. 

12.73 	 If patients have not been taken into custody, or do not come voluntarily to 
the hospital or place where they are required to reside, before the end of 
the period during which they can be taken into custody under section 18 
(as described in paragraph 12.59), their period of detention expires and no 
renewal report can be made. 

12.74 	 However, if patients are taken into custody under section 18, or come 
voluntarily to the relevant hospital or place, during the period allowed by that 
section, the period of detention is treated as not expiring until the end of the 
week starting with the day the patient arrives back at the hospital or other 
place (as the case may be). 

12.75 	 Responsible clinicians, therefore, have one week from the day of the patient’s 
return to examine the patient and send the report to the hospital managers. 
So, if the patient returns on Monday, the responsible clinician has until the end 
of the following Sunday to submit the report. 

12.76 	 If patients are taken into custody, or come voluntarily to the relevant hospital 
or place, within the 28 days starting with the day they went AWOL (ie before 
the end of 28 January if they went absent on 1 January), the report is to be 
made under section 20 in the normal way. Any such report would therefore 
have to be agreed by a second professional – see paragraph 12.68. 
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12.77 	 However, if patients are taken into custody, or come voluntarily to the relevant 
hospital or place, after more than 28 days, it is not normally necessary to make 
a report under section 20. That is because the patient’s detention has anyway 
to be confirmed by a report under section 21B, and that report can also serve 
as a renewal report in place of a report under section 20 – see paragraph 
12.78 onwards. 

EXAMPLE – RETURN FROM AWOL WITHIN 28 DAYS 

Mr G and Miss Q were both detained under section 3 on 1 January. Their current 
period of detention is therefore due to expire at the end of 30 June. 

They both went absent on 27 June before their responsible clinicians (who had left it 
very late) were able finally to decide whether they should make renewal reports. 

Mr G is found and returned to the hospital on Friday 28 June. The deadline for 
making the renewal report is extended for one week from his return, to the end of 
Thursday 4 July. If his responsible clinician sends a renewal report on Form H5 to the 
managers before then, Mr G’s period of detention will be renewed until 
31 December. 

Miss Q decides to come back to the hospital herself, but not until Wednesday 
24 July. The deadline in her case is therefore extended for one week from her 
return, to the end of Tuesday 30 July. If a report is made by then, her detention will 
also be renewed until 31 December. 

EXAMPLE – RETURN FROM AWOL AFTER MORE THAN 28 DAYS 

Mrs J was detained under section 3 on 1 January and her current period of detention 
is therefore due to expire at the end of six months, on 30 June. 

Mrs J went absent on 24 June before her responsible clinician had examined her to 
decide whether to make a report under section 20, renewing her detention from 
1 July for a further six months. 

Mrs J is found some distance away and taken into custody on Friday 9 November. 
She is brought back to the hospital on Saturday 10 November. 

Because she has been absent for more than 28 days, her responsible clinician must 
confirm her detention by making a report on Form H6 under section 21B. Unless this 
is done before the end of Friday 16 November, she will no longer be detained. 

Having examined Mrs J, the responsible clinician makes the report on Thursday 
15 November, confirming that she meets the criteria for continuing detention. 

Because her last period of detention expired while she was absent, this report 
automatically renews her detention retrospectively, from 1 July, which means her 
detention is now due to expire on 31 December. 

Because that date is less than two months away, the responsible clinician has the 
option of indicating on the Form H6 that it is also to serve as a report renewing 
Mrs J’s detention from 1 January the following year. 

The responsible clinician decides to take up this option. Mrs J’s detention is therefore 
renewed for one year from 1 January, without the responsible clinician needing to 
make a separate report on Form H5 under section 20. 
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Confirmation of detention of patients who have been absent without 
leave for more than 28 days [section 21B and regulations 14 and 26] 

12.78 	 Where Part 2 patients or unrestricted Part 3 patients are taken into custody, 
or come voluntarily to the relevant hospital or other place, after being AWOL 
for more than 28 days, their responsible clinician must examine them and, 
if appropriate, submit a report using Form H6 to the hospital managers 
confirming that the criteria for continued detention are met. This must be 
done regardless of how long remains until the patient’s detention next needs 
to be renewed. 

12.79 	 The criteria for continued detention are the same as the criteria for renewing 
detention (see paragraph 12.67). 

12.80 	 Unless such a report is submitted to the managers, the patient’s detention 
expires automatically at the end of the week starting with the day on which 
the patient arrives at the relevant hospital or place (as the case may be). So, if 
the patient arrives on Monday, the report must be submitted by the end of the 
following Sunday. 

12.81 	 Responsible clinicians must submit a report during this period, if they think 
that the criteria are met. But they must first consult at least one other person 
who has been professionally concerned with the patient’s treatment and an 
AMHP acting on behalf of an LSSA. (There is no requirement in this case to 
obtain a statement of agreement from a second professional from a different 
profession.) 

12.82 	 The managers must record their receipt of the report in Part 2 of the same 
Form H6. 

12.83 	 A report made under this procedure will renew the patient’s detention if it 
would already have expired if the patient had not gone AWOL, or if it would 
expire on the day the report is submitted (see paragraph 12.86). 

12.84 	 In addition, if the patient’s detention is due to expire within the period of 
two months starting with the day on which the report is submitted to the 
managers, the responsible clinician may (but need not) indicate on the form 
that it is to act as any renewal report which would otherwise have to be made 
under section 20 during that period. 

12.85 	 In such cases, unless the managers decide to discharge the patient (see 
paragraph 12.70), the patient and (where relevant) the nearest relative should 
be informed of this report in the same way as if it were a report under section 
20 itself. 

Patients who return from absence without leave and whose detention 
would otherwise have expired [section 21A and 21B and regulation 26] 

12.86 	 In some cases, the responsible clinician’s report under section 20 or 21B 
renewing the detention of a patient who has been AWOL will be made on or 
after the day the old period of detention was originally due to expire. If so, 
that report is treated as having retrospectively renewed the detention from the 
end of the old period of detention in the normal way. 
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12.87 	 In the rare circumstances where the patient’s detention would otherwise have 
expired twice since they went AWOL, the responsible clinician’s report under 
section 21B is treated as having renewed the detention on both occasions. 

12.88 	 If a patient’s detention is renewed retrospectively (either once or twice) in 
this way, the hospital managers must take whatever steps are reasonably 
practicable to arrange for the patient to be told about the renewal. They must 
also take such steps to arrange for the person they think is the nearest relative 
to be informed, unless the patient has requested otherwise (or does not have a 
nearest relative). 

12.89 	 The patient must be told of the retrospective renewal both orally and in 
writing. Information given to nearest relatives must be in writing, but may be 
communicated by electronic means (eg e-mail) if the nearest relative agrees. 

Patients who are imprisoned, etc [section 22, read with sections 
18, 21 and 21A] 

12.90 	 Special rules apply to patients detained on the basis of an application for 
admission for treatment under section 3 and unrestricted Part 3 patients, if 
they are imprisoned, remanded or otherwise detained in custody by any court 
in the UK while liable to be detained in hospital. 

12.91 	 Such patients automatically cease to be liable to be detained on the basis 
of the relevant application, order or direction if they remain in prison (or 
its equivalent) for longer than six months in total. Until then, they remain 
formally liable to be detained in hospital (unless discharged in the interim). 

12.92 	 If they are released during that six month period, they are treated as if they 
had gone AWOL from the hospital on the day of their release, except that 
they may be retaken only during the 28 days starting with that day. 

12.93 	 Because they are treated as AWOL, if the authority for their detention would 
otherwise have expired, or is about to expire, it will not in fact expire until 
the end of the week starting with the day of the patient’s return to hospital, 
provided that the patient is taken into custody or returns during the 28 day 
period allowed (see paragraph 12.74). 

12.94 	 As a result, if the patient’s current period of detention is otherwise due to 
expire, responsible clinicians will always have at least a week in which to 
examine the patient and submit a report renewing the patient’s detention 
under section 20 (see paragraph 12.66 onwards). Because patients cease to be 
liable to detention if they have not returned to hospital within the permitted 
28 days, it will never be necessary to make a report confirming their detention 
under section 21B. 

12.95 	 Restricted patients remain liable to be detained in hospital however long they 
spend in custody (unless discharged in the interim). They, too, are regarded 
as AWOL from hospital on being released, but there is no time limit on when 
they can be taken and returned to hospital. 
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Reports to the Secretary of State for Justice on restricted patients 
[sections 41(6), 45A(3) and 49(3)] 

12.96 	 Responsible clinicians must examine restricted patients and send a report to 
the Secretary of State for Justice at intervals decided by the Secretary of State 
(which must not be more than one year). 

12.97 	 Responsible clinicians should also inform the Secretary of State for Justice if 
a patient subject to hospital and limitation directions, or a restricted transfer 
direction, no longer requires treatment for mental disorder, or if no effective 
treatment can be given in the hospital. The Secretary of State will then 
consider whether the patient should be removed to prison (or its equivalent) 
(see chapters 5, 8 and 9). In the case of restricted transfer patients who 
were remanded in custody by a magistrates’ court before being transferred 
(“magistrates’ remand prisoners”), it is the magistrates’ court that should be 
informed (see paragraph 9.17). 

Evidence to the courts on patients remanded to hospital under section 35 
or 36 or given interim hospital orders [sections 35(5), 36(4) and 38(5)] 

12.98 	 A patient remanded to hospital for report under section 35 may only be 
further remanded after the first 28 days if the approved clinician responsible 
for making the report on the patient’s mental condition gives written or oral 
evidence that further remand is necessary for completing the assessment. 

12.99	 Similarly, a patient remanded for treatment under section 36 may only be 
further remanded if the responsible clinician gives written or oral evidence that 
a further remand is warranted. And a court may only renew an interim hospital 
order (under section 38) if the responsible clinician gives evidence that the 
continuation of the order is warranted. 

12.100 For further information on remands to hospital and interim hospital orders, see 
chapters 3 and 7, respectively. 

Discharge of patients by their nearest relatives [sections 23 and 25 and 
regulations 3 and 25] 

12.101 A nearest relative may discharge a Part 2 patient by making a written 
discharge order. 

12.102 Before giving a discharge order, nearest relatives must give the hospital 
managers not less than 72 hours’ notice in writing of their intention to 
discharge the patient. 

12.103 Neither the discharge order, nor the notice of it, has to be given in any 
particular form. 

12.104 Although in theory the order should not be served until 72 hours after the 
notice has been given, in practice it is appropriate for hospital managers to 
accept a discharge order as also being notice of intention to discharge the 
patient after 72 hours. 
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12.105 The notice (and the order for discharge itself) must be delivered at the hospital 
to an officer of the managers authorised by them to receive it, be sent by 
prepaid post to those managers at that hospital or (if the managers agree) be 
sent using the managers’ internal mail system. 

12.106 The 72 hour period starts to run from the time when the notice is received by 
the authorised person, when it is received by post at the hospital to which it is 
addressed or when it is put into the internal mail system (as the case may be). 

12.107 If responsible clinicians consider that, if discharged, a patient is likely to act in 
a manner dangerous to other persons or themselves, they may make a report 
to that effect under section 25 using Form M2 and send it to the hospital 
managers before the end of the 72 hour notice period. This is sometimes 
known as a “barring report”. 

12.108 Unlike other statutory forms used in connection with the Act, a notice given 
on Form M2 may be formally served on the managers (if they agree) by faxing 
it to them, or by e-mailing (or otherwise sending them) a scanned version, or 
other electronic reproduction, of the completed and signed form. However, it 
may not be signed electronically. 

12.109 The effect of such a report is to veto the nearest relative’s decision to discharge 
the patient. It also prevents the nearest relative from discharging the patient 
from detention at any time in the six months following the date of the report. 

12.110 If such a report is issued in respect of a patient detained on the basis of an 
application for admission for treatment under section 3, the managers must 
arrange for the nearest relative to be informed in writing without delay. The 
nearest relative may then apply to the Tribunal for the patient’s discharge 
instead (see chapter 22). (There is no right to apply if the patient is detained 
for assessment under section 2 or 4.) 

12.111 If the responsible clinician does not make a report within the relevant period, 
the patient must be discharged in accordance with the nearest relative’s order. 

12.112	 Nearest relatives may not discharge Part 3 patients, but can make applications 
to the Tribunal instead in respect of unrestricted Part 3 patients (see chapter 22). 

Discharge by the responsible clinician [section 23 and regulation 18] 

12.113 Responsible clinicians may discharge Part 2 or unrestricted Part 3 patients 
at any time, by making a written order. They may only discharge restricted 
patients in this way with the consent of the Secretary of State for Justice. 

12.114 The order must be sent to the hospital managers as soon as practicable after it 
is made (but it is effective even before it is sent to the managers). 

12.115 If the patient is detained on the basis of an application for admission 
for treatment under section 3, the responsible clinician may, in certain 
circumstances, discharge the patient onto SCT by making a CTO. The same 
applies to unrestricted Part 3 patients. SCT patients remain liable to be recalled 
to hospital if necessary (see chapter 15). 
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12.116 Restricted patients and Part 2 patients detained for assessment under sections 
2 or 4 may not be discharged onto SCT. 

Discharge by the hospital managers [section 23] 

12.117 The hospital managers may also discharge Part 2 and unrestricted Part 3 
patients at any time by making a written order. They must always consider 
doing so when a responsible clinician makes a report renewing the authority 
for a patient’s detention (see paragraph 12.65 onwards). The managers may 
only discharge restricted patients with the consent of the Secretary of State 
for Justice. 

12.118 Where the managers are an NHS body, or another body of persons (eg a 
company which owns an independent hospital), they may only delegate the 
discharge function as set out in table 12.3. People to whom these functions 
are delegated, but who are not members or directors of the body in question, 
are sometimes termed “associate managers” – although the Act does not use 
that term. 

Table 12.3: Delegation of discharge decisions by hospital managers 

If the managers are the discharge function 
may be performed on their 
behalf by 

who are 

an NHS trust three or more: 

authorised members of 
the trust board; or 

members of an 
authorised committee 
or sub-committee of 
the trust 

• 

• 

not employees of the trust. 

an NHS foundation trust three or more people 
authorised by the board of 
the trust 

neither executive directors 
of the board of the trust, 
nor employees of the trust. 

another NHS body (eg 
primary care trust, local 
health board) 

three or more: 

authorised members of 
the body; or 

members of an 
authorised committee 
or sub-committee of 
the body 

• 

• 

not officers of the body 
(within the meaning of 
the NHS Act 2006 or NHS 
(Wales) Act 2006). 
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If the managers are the discharge function 
may be performed on their 
behalf by 

who are 

another body of persons 
(eg company) 

three or more: 

authorised members of 
the body; or 

members of an 
authorised committee 
or sub-committee of 
the body. 

• 

• 

12.119 In table 12.3, “authorised” means that the person, committee or sub
committee (as the case may be) has been authorised by the managers (ie the 
body in question) specifically for this purpose. “Members” of a body include 
its Chairman. 

12.120 Patients can only be discharged when all three people acting on behalf of 
the managers agree that they should be discharged. A two to one majority 
decision is not sufficient (R. (on the application of Tagoe –Thompson) re the 
hospital managers of the Park Royal Centre [2003] EWCA Civ330). If the 
decision is taken by more than three people, as well as a majority being in 
favour, the majority must consist of at least three people in favour of discharge 
before a decision to discharge can be made. 

Discharge of patients detained in independent hospitals – powers of the 
Secretary of State and NHS bodies [section 23(3)] 

12.121 In addition to the other people who may do so, the Secretary of State may 
at any time discharge a Part 2 or Part 3 patient liable to be detained in an 
independent hospital. 

12.122 Where NHS patients are liable to be detained in an independent hospital, 
the relevant NHS body may discharge them in the same way as it could if 
they were detained in one of its own hospitals – and the same rules about 
delegating the decision apply. The relevant NHS body is the one which has 
contracted for the patient’s care in the independent hospital in question. 

Discharge by the Tribunal [Part 5] 

12.123 Part 2 and Part 3 patients may also be discharged by the First-tier Tribunal 
(or the Upper Tribunal on appeal). 

12.124 For information on this, and an explanation of the rights of patients and nearest 
relatives to apply to the Tribunal, see chapters 20 to 22. 

12.125 In certain circumstances, hospital managers have a duty to refer patients’ cases 
to the Tribunal. For restricted patients, these duties fall to the Secretary of 
State for Justice. 

12.126 The Secretaries of State for Health and Justice may also refer cases to the 
Tribunal at any time, and in certain circumstances hospital managers should 
consider asking for such a reference. 
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12.127 See chapter 23 for further information on powers and duties to refer cases to 
the Tribunal. 

Duty of managers to inform nearest relative of discharge [section 133] 

12.128 Where a patient is to be discharged from detention under the Act, the hospital 
managers must take whatever steps are practicable to inform the person they 
think is the patient’s nearest relative, unless the patient or the nearest relative 
has asked that such information should not be given (or the patient does not 
have a nearest relative). 

12.129 If practicable, the information should be given at least seven days before the 
date of discharge. The obligation to inform the nearest relative does not apply 
where the patient is being discharged on the nearest relative’s own order. 

12.130 The duty on the managers applies to all patients detained in their hospitals, 
except SCT patients detained for up to 72 hours as a result of being recalled 
to hospital. However, by definition, restricted patients, patients remanded to 
hospital under section 35 or 36 and patients subject to interim hospital orders 
under section 38 do not have nearest relatives for the purposes of the Act. 

Visiting and examination of patients in relation to use of powers of 
discharge [section 24] 

12.131 Any doctor or approved clinician may be authorised by a nearest relative 
to visit and examine a patient in order to advise on the use of the nearest 
relative’s power of discharge. 

12.132 These authorised doctors and approved clinicians may visit and examine the 
patient in private at any time. They may also require any records relating to 
the patient’s detention or treatment in any hospital, or relating to after-care 
services provided for the patient under section 117, to be produced for their 
inspection. 

12.133 The same applies to doctors and approved clinicians authorised by the 
Secretary of State, or an NHS body, in connection with the possible use of 
their power to discharge patients from independent hospitals. In such cases, a 
person authorised under the Care Standards Act 2000 to inspect the hospital 
in question (“an inspector”) may also visit and interview the patient in private 
– but only an inspector who is also a doctor or approved clinician may examine 
the patient or inspect records relating to the patient’s detention, treatment or 
after-care. 

12.134 In addition, inspectors and doctors and approved clinicians authorised by the 
Secretary of State or an NHS body may also require the production for their 
inspection of any records which form (or are said to form) the basis on which 
the patient is detained (eg an application for admission, or a hospital order). 

12.135 A person who refused, without reasonable cause, to let an inspector or an 
authorised doctor or approved clinician see a patient in private, or inspect any 
relevant records, would be guilty of the offence of obstruction under section 
129 (see chapter 38). 
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Note: the Health and Social Care Act 2008 replaces the relevant aspects of 
the Care Standards Act in England. These changes are not expected to be in 
force before April 2009. 

Discharge – general points 

12.136 In the provisions described above, “discharge” means discharge from liability 
to detention, rather than discharge from hospital. Patients may remain in 
hospital without being detained. Equally, patients may already have left 
hospital on leave of absence before they are formally discharged from 
detention. 

12.137 Patients who have been detained on the basis of an application for admission 
for treatment may be entitled to after-care provided by (or for) primary care 
trusts and LSSAs under section 117 of the Act when discharged. The same 
applies to Part 3 detained patients. See chapter 24 for further information on 
after-care. 

Provision of pocket money for hospital in-patients [section 122] 

12.138 The Secretary of State has the power under section 122 to make payments to 
hospital in-patients (whether or not they are detained under the Act) to cover 
their occasional personal expenses where the Secretary of State thinks they 
would otherwise not have the resources to meet those expenses themselves. 
This only applies to hospitals which are used mainly or wholly for the 
treatment of people suffering from mental disorder. 

12.139 This power has been delegated to primary care trusts, who may (if they wish) 
include arrangements for the payment of such expenses in the contracts they 
make with relevant hospitals from which they commission mental health 
in-patient services.2 

Detention of members of the House of Commons and devolved 
legislatures [section 141] 

12.140 If a member of the House of Commons (an MP) is detained under the Act, the 
following people must inform the Speaker: 

•	 the AMHP who made an application for the MP’s detention under Part 2; 

•	 a doctor, nurse or approved clinician using the holding powers in section 5; 

•	 the court which ordered the MP’s detention under Part 3; 

•	 the Secretary of State, if the Secretary of State ordered the detention; 

•	 any doctor who gave a recommendation on which the detention was based; 
and 

•	 the person in charge of the hospital or other place in which the MP is 
detained. 

(For these purposes, being detained does not include being recalled to hospital 
when an SCT patient). 

2 The National Health Service (Functions of Strategic Health Authorities and Primary Care Trusts and Administration 
Arrangements) (England) Regulations 2002, SI 2000/2375, as amended. 
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12.141 The same applies to members of the Scottish Parliament (MSPs), members of 
the National Assembly for Wales (AMs) and members of the Northern Ireland 
Assembly (MLAs). In those cases, it is the Presiding Office of the relevant 
Parliament or Assembly who must be notified. (It also applies to MPs and 
other legislators who are detained under the equivalent of the Act in Scotland 
or Northern Ireland.) 

12.142 In all cases, the notification sets in train a process which may lead to the 
member’s seat being declared vacant if the member is still detained (or 
detained again) at the end of a six month period. 
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Chapter 13 
Transfer of patients between 
hospitals in England and Wales 

Introduction 

13.1	 This chapter describes the provisions of the Act which allow patients to 
be transferred between hospitals, or between detention in hospital and 
guardianship, within England and Wales. (Transfers to or from places outside 
England and Wales are dealt with in chapters 25 to 29.) 

Patients to whom this chapter applies 

13.2 	 As in chapter 12: 

•	 “Part 2 patients” means patients detained on the basis of an application 
for admission for assessment or treatment (including those who are treated 
as such, eg having been transferred from guardianship or from outside 
England or Wales); 

•	 “Part 3 patients” means patients detained in hospital on the basis of a 
hospital order, a hospital direction or a transfer direction (including those 
who are treated as such, eg having been transferred from a guardianship 
order or from outside England or Wales); and 

•	 “Restricted patients” means Part 3 patients who are subject to a restriction 
order, limitation direction or restriction direction (including patients treated 
as if they are, eg when committed to hospital under section 44), and 
“unrestricted Part 3 patients” means those who are not. 

13.3 	 Patients remanded to hospitals by the courts under section 35 or 36, or subject 
to interim hospital orders under section 38, may not be transferred under 
the provisions described in this chapter. Nor, with the exception of patients 
transferred from or between high security psychiatric hospitals by the Secretary 
of State (see paragraph 13.16), may patients detained under the “holding 
powers” in section 5 or detained in hospitals as places of safety pending 
admission to hospital under Part 3. 

13.4	 For the transfer of patients detained under sections 135 or 136 between places 
of safety, see chapter 30. 

Transfers from England to Wales and vice versa – applicable regulations 
[section 19 and regulation 10] 

13.5 	 The references to regulations in this chapter are to the regulations in force in 
relation to England. Those regulations apply to transfers between hospitals 
within England and to transfers from England to Wales. 
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13.6 	 Transfers from Wales to England are governed by the equivalent Welsh 
regulations instead. Refer to guidance issued by the Welsh Assembly 
Government for details of what is required by those regulations. 

Transfer of patients detained in hospital [section 19 and regulation 7] 

13.7	 Hospital managers may arrange for Part 2 and unrestricted Part 3 patients to 
be transferred between different hospitals at any time. 

13.8 	 Managers may only transfer restricted patients with the consent of the 
Secretary of State for Justice. (That includes transferring restricted patients to a 
different unit within the same hospital, if the patient’s hospital order, hospital 
direction or transfer direction specifies a particular unit.) 

13.9 	 The legislation does not require hospital managers to follow any particular 
process when transferring patients between different hospitals (or units) under 
their own management. 

13.10	 To transfer a patient to any other hospital, the managers must give an 
authority for the transfer using Form H4. They must also be satisfied that 
arrangements have been made for the admission of the patient to the 
new hospital within a period of 28 days starting with the day on which the 
authority for transfer is signed (ie before the end of 28 January if the authority 
were to be signed on 1 January). 

13.11	 There is no minimum period which must pass before patients may be 
transferred from one hospital to another under the Act. But patients may not 
be transferred from a hospital until they have, in fact, been admitted to and 
detained in that hospital. 

13.12	 Hospital managers may authorise any officer to authorise transfers on their 
behalf. “Officer” can include clinical as well as administrative staff, including a 
patient’s responsible clinician. 

Transfer of NHS patients detained in independent hospitals [regulation 7] 

13.13 	 If an NHS patient is detained in an independent hospital, an authorisation 
to transfer the patient to a hospital under different managers (but not to a 
hospital under the same managers) may also be given by an officer of the 
relevant NHS body who has been authorised by that body to do so. 

13.14 	 In other words, the relevant NHS body can authorise the patient’s transfer 
without the agreement of the managers of the independent hospital. But for 
restricted patients, the agreement of the Secretary of State for Justice is 
still required. 

13.15 	 As with the power to discharge such patients, the relevant NHS body is the 
one which has contracted for the patient’s care in that hospital. 
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Transfer of patients detained in high security psychiatric hospitals 
[section 123] 

13.16 	 The Secretary of State may direct that a patient be transferred from one high 
security psychiatric hospital to another, or from a high security psychiatric 
hospital to a hospital which is not a high security hospital. This applies to 
all patients detained under the Act, except those detained under section 35 
(remand for report), section 36 (remand for treatment) or section 38 (interim 
hospital order). 

Conveyance of patients who are being transferred 
[regulation 11 and section 138] 

13.17 	 When hospital managers give an authority for transfer using Form H4, it also 
provides the authority for the patient to be conveyed to the new hospital by 
an officer of the managers of either hospital, or by any person authorised by 
the managers of the new hospital. The same people may convey patients who 
are to be transferred from or between high security psychiatric hospitals under 
the authority of a direction by the Secretary of State under section 123. 

13.18 	 In both cases, the authority is valid for 28 days starting with the day on which 
it was given. 

13.19 	 Patients being transferred between hospitals under the same managers (when 
no Form H4 is required) may be conveyed by an officer of those managers or 
by any other person authorised by them. 

13.20 	 In all cases, patients are deemed to be in legal custody while being conveyed, 
which means (among other things) that the person conveying them can take 
steps to stop them absconding, and retake them if they do (see chapter 31). 
If they abscond while being transferred, they are also treated as if they were 
absent without leave (AWOL) from both hospitals – which affects who may 
take them into custody and allows them to be returned to either hospital 
(again see chapter 31). 

Effect of transfer between hospitals [sections 19 and 123] 

13.21 	 When patients are transferred to another hospital, they are treated as if they 
had been detained in that hospital all along, and the application, order or 
direction on which their detention is based is to be read accordingly. 

13.22 	 This means that the various powers and duties of the hospital managers 
transfer along with the patient to the managers of the new hospital (if the 
managers are different). 

13.23 	 The transfer takes effect when the patient is admitted to the new hospital. 
If the patient has already been admitted to that new hospital (eg by being 
there on leave of absence from the first hospital), it takes effect when the new 
managers receive the authority for the transfer. 

13.24 	 A transfer between hospitals does not affect patients’ (or their nearest 
relatives’) rights to apply to the Tribunal, nor give them any new right to do so. 

113 



Reference guide to the Mental Health Act 1983 

Records of admission [regulation 7] 

13.25 	 Where hospital managers authorise the transfer of a patient to a hospital 
under different managers, the managers of the new hospital must record the 
time and date of the patient’s admission to that hospital using part 2 of the 
Form H4. If the patient is already in the hospital, that will be the time at which 
the managers receive the authority. The record may be made by an officer 
authorised by the managers to do so. 

13.26 	 No particular form is required to be used in other cases. 

Information for patients transferred between hospitals and their nearest 
relatives [regulation 26 and section 132] 

13.27 	 The managers of the hospital to which a patient is to be, or has been, 
transferred must take whatever steps are reasonably practicable to arrange 
for the person they think is the patient’s nearest relative to be informed of 
the transfer, unless the patient has requested otherwise (or does not have a 
nearest relative). 

13.28 	 This should be done (if practicable) before the transfer, or as soon as possible 
afterwards. Information given to nearest relatives must be in writing, but may 
be communicated by electronic means (eg e-mail) if the nearest relative agrees. 

13.29 	 Hospital managers’ duty under section 132 to give detained patients (and, 
where relevant, their nearest relatives) information about the Act and their 
rights under it applies when patients are admitted to a new hospital in the same 
way as it does when they are first detained (see paragraph 12.19 onwards). 

Transfer from guardianship to hospital [sections 19, 66 and 68 and 
regulation 8] 

13.30 	 Patients may also be transferred to detention in hospital from guardianship. 
This must be authorised by the responsible local social services authority 
(LSSA) using Form G8. The authorisation can only be given if an approved 
mental health professional (AMHP) acting on behalf of an LSSA has, in effect, 
made an application for admission for treatment under section 3. For further 
information, see paragraphs 19.143 to 19.147. 

13.31 	 The patient must be admitted to hospital no later than the end of the 14 
days starting with the day that the patient was last examined by a doctor for 
the purposes of giving a medical recommendation in support of the AMHP’s 
application. They may be conveyed to hospital by an officer of the LSSA, or 
anyone else authorised by the LSSA, and are deemed to be in legal custody 
while being conveyed (see paragraph 13.20). 

13.32 	 Part 2 patients transferred under these procedures are treated as if they had 
been admitted to the hospital in question under an application for admission 
for treatment at the time when they were first received into guardianship (not 
the date of their actual admission as a result of the transfer). Patients who 
were subject to guardianship orders under Part 3 are treated on their admission 
as if they are now subject to an unrestricted hospital order made on the same 
date as the guardianship order. 
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13.33 	 When the patient is admitted to hospital on transfer from guardianship, the 
hospital managers (or an officer authorised by them) must record the patient’s 
admission in part 2 of the Form G8 which authorised the transfer and attach 
it to the application for admission. If the patient happens already to be in 
the hospital, the patient is treated as having been admitted on receipt of the 
authority for the transfer. 

13.34 	 Admission on transfer from guardianship gives a patient a right to apply to 
the Tribunal (see chapter 22). It also places a duty on the hospital managers 
to refer the patient’s case to the Tribunal if they do not apply to the Tribunal 
themselves (and no-one else applies or makes a reference on their behalf) 
during the six months starting with the day of their admission as a result of 
the transfer (see chapter 23). 

Transfer from hospital to guardianship [section 19 and regulation 7] 

13.35 	 Hospital managers (or an officer authorised by them) may also authorise the 
transfer of Part 2 and unrestricted Part 3 patients to guardianship using Form 
G6. They must first consult the LSSA which would become responsible for the 
patient, which must agree to the transfer and specify the date on which it is to 
take place. The hospital managers must record the LSSA’s agreement and the 
date the LSSA has specified for the transfer on the Form G6. If the proposed 
guardian is not the LSSA, that person must record their agreement on the 
same form before the transfer can take effect. 

13.36 	 If the managers give their authorisation, the transfer takes effect on the date 
specified by the LSSA. On that date, the patient ceases to be liable to be 
detained. Part 2 patients are then treated as if their application for admission 
were in fact an application for guardianship which had been accepted by 
the LSSA on the date they were admitted to hospital on the basis of the 
original application for admission. Unrestricted Part 3 patients are treated as 
if their hospital order, hospital direction or transfer direction were in fact a 
guardianship order made on the same day as the original order or direction. 

13.37 	 Authorisation for an NHS patient to be transferred to guardianship from an 
independent hospital may also be given by (or on behalf of) the relevant NHS 
body, instead of the managers of the independent hospital. As with other 
transfers from independent hospitals, the relevant NHS body is the one 
which has contracted with the independent hospital for the patient’s care in 
that hospital. 

13.38 	 An authorisation for transfer to guardianship does not give anyone any 
authority to convey the patient in question anywhere. But if the patient did 
not go to the place (if any) where the new guardian requires them to live, they 
would be considered AWOL and so could be taken to that place in accordance 
with section 18. For further information on that, and on guardianship 
generally, see chapter 19. 

13.39 	 Restricted patients may not be transferred to guardianship. 
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Chapter 14 
Patients’ correspondence 

Introduction 

14.1 	 This chapter describes the provisions under which hospital managers may 
withhold post to and from detained patients and under which the Mental 
Health Act Commission (MHAC) may review such decisions. The provisions for 
withholding post addressed to patients apply only to high security psychiatric 
hospitals. 

Note: The Health and Social Care Act 2008 includes measures to abolish MHAC and 
transfer its functions (in relation to England) to the new Care Quality Commission. 
This change is not expected to take effect until April 2009. 

Patients’ correspondence [section 134] 

14.2 	 Detained patients’ post may be withheld from them, or from the postal 
operator (as the case may be), only in the circumstances described in table 
14.1, subject to the restrictions set out in paragraph 14.7. For these purposes, 
“detained patients” includes patients detained under any provision of the Act, 
except supervised community treatment patients recalled to hospital. 

Table 14.1: Circumstances in which correspondence may be withheld 

Patient detained in Circumstances where 
outgoing post may be 
withheld 

Circumstances where incoming 
post may be withheld 

All hospitals The addressee has 
requested that post from 
the patient should be 
withheld. 

May not be withheld. 

High security 
psychiatric 
hospitals only 

The managers think it is 
likely to cause: 

– distress to the addressee 
or to any other person 
(not being on the staff of 
the hospital); or 

– danger to any person. 

The managers think it is 
necessary: 

– in the interests of the safety of 
the patient; or 

– for the protection of other 
persons. 

14.3 	 The Act refers to post as “postal packets” which has the same meaning as 
in the Postal Services Act 2000, ie a letter, parcel, packet or other article 
transmissible by post. The power to withhold a postal packet also applies to 
anything contained in it. 
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14.4 	 A request from someone for post addressed to them to be withheld must be 
made in writing to: 

•	 the hospital managers; 

•	 the patient’s responsible clinician (if the patient has one) or the approved 
clinician with overall responsibility for the patient’s case (if not); or 

•	 the Secretary of State for Health or Justice. 

14.5 	 The managers may open and inspect any letter or other postal packet in order 
to determine whether it is one which may, in principle, be withheld, and if so 
whether it, or anything contained in it, should in fact be withheld. 

14.6 	 In hospitals other than high security psychiatric hospitals: 

•	 it should never be necessary to open outgoing post for these purposes, but 
merely to check whether it is addressed to someone who has asked for it to 
be withheld; and 

•	 incoming correspondence should not be opened or inspected at all for these 
purposes, as there is no power in the Act for the managers to withhold it 
from patients. 

Correspondence not to be withheld [section 134(3) and regulation 31] 

14.7 	 Under no circumstances may the managers withhold post to or from: 

•	 any Government Minister, any of the Welsh or Scottish Ministers, or the 
General Counsel to the Welsh Assembly Government; 

•	 a Member of either House of Parliament or a member of the National 
Assembly for Wales, the Scottish Parliament or the Northern Ireland 
Assembly; 

•	 any judge or officer of the Court of Protection, any Court of Protection 
Visitor, or any person asked by that court for a report under section 49 of 
the Mental Capacity Act 2005 concerning the patient; 

•	 the Parliamentary Commissioner for Administration (the Parliamentary 
Ombudsman); 

•	 the Scottish Public Services Ombudsman; 

•	 the Public Services Ombudsman for Wales; 

•	 the Health Service Commissioner for England (the Health Service 
Ombudsman); 

•	 a member (other than an advisory member) of the Commission for Local 
Administration in England (the Local Government Ombudsman); 

•	 the First-tier Tribunal, the Upper Tribunal, or the Mental Health Review 
Tribunal for Wales; 

•	 a strategic health authority, local health board, special health authority, 
primary care trust, or local social services authority; 
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•	 a Community Health Council (in Wales); 

•	 a provider of probation services; 

•	 a provider of a patient advocacy and liaison service for the assistance of 
patients at the hospital in which the patient is detained and their families 
and carers; 

•	 a provider of independent mental health advocacy services under the 
Act (see chapter 34), or independent complaints advocacy services under 
the NHS Act 2006 or the NHS (Wales) Act 2006, or independent mental 
capacity advocacy under the Mental Capacity Act 2005 for the patient; 

•	 the managers of the hospital in which the patient is detained; 

•	 the patient’s legal adviser (if legally qualified and instructed by the patient 
to act on their behalf); or 

•	 the European Commission of Human Rights or the European Court of 
Human Rights. 

14.8 	 For these purposes, “patient advocacy and liaison services” are defined as 
services affording assistance in the form of advice and liaison for patients, their 
families and carers, which are provided by an NHS trust, an NHS foundation 
trust or a primary care trust. 

14.9 	 The Secretary of State for Health has the power to make regulations adding 
other independent advocacy services to the list above. But at the time of 
publication, the Secretary of State has not done so. 

Procedure for inspecting correspondence [section 134 and regulation 29] 

14.10 	 The functions of the managers in respect of correspondence must be 
discharged on their behalf by someone on the staff of the hospital appointed 
by them for that purpose (“an appointed person”). Different people may be 
appointed for different aspects of the managers’ functions. 

14.11 	 If a letter or packet is opened but nothing is withheld, the appointed person 
who opened the packet must place a notice in the packet. That notice 
must state: 

•	 that it has been opened and inspected; 

•	 that nothing has been withheld; and 

•	 the name of the appointed person and the name of the hospital. 

(Inspection alone does not have to be recorded: this includes cases where the 
contents can be read without opening, eg in the case of a postcard.) 

14.12 	 Where a letter or packet, or an item contained in it, is withheld, the appointed 
person who withheld it must make a record in a register kept for the purpose. 
The entry in the register must record: 
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•	 the fact that it or any item in it has been withheld; 

•	 the date and the grounds on which that was done; 

•	 a description of any item withheld; and 

•	 the name of the appointed person. 

14.13 	 If anything in a letter or packet is withheld, but the rest of it is allowed to go 
on to the addressee, the appointed person must also place a notice in it before 
resealing it. That notice should state: 

•	 that the letter or packet has been opened and inspected and an item or 
items withheld; 

•	 the grounds on which any item has been withheld; 

•	 the name of the appointed person and the name of the hospital; 

•	 a description of any item withheld; and 

•	 an explanation of the right to ask MHAC to review the decision and the 
steps MHAC may take as a result (see below); 

and the patient or other person who sent it (if known) must also be given the 
same information in writing within seven days. 

14.14 	 Where a whole letter or packet is withheld (except at the request of the person 
to whom it is addressed), the patient and (where applicable) the person who 
sent it (if known) must be sent a written notice within seven days stating: 

•	 that the letter or packet has been withheld; 

•	 the grounds on which it has been withheld; 

•	 the name of the appointed person who withheld it and the name of the 
hospital; 

•	 a description of the contents of the letter or packet withheld; and 

•	 an explanation of the right to ask MHAC to review the decision and the 
steps MHAC may take as a result (see below). 

14.15 	 In practice, because of MHAC’s power to review decisions to withhold post, 
anything addressed to a patient which is withheld should be retained for at 
least six months, unless it is necessary to give it to the police or other similar 
body. After that – assuming that MHAC is not in the process of reviewing the 
decision – it may be returned to the sender, if that can be done safely. 

Mental Health Act Commission’s power to review a decision to withhold 
post [section 121(7) to (9) and regulation 30] 

14.16 	 MHAC must review any decision to withhold post (except when it is withheld 
at the request of the addressee) if an application to review such a decision is 
made by the relevant person within six months of when they receive written 
notice of the decision. 
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14.17 	 In the case of outgoing post, it is only the patient who may apply, but in the 
case of incoming mail, both the patient and the sender may apply. 

14.18 	 The application need not be made in writing, but must be made in accordance 
with guidance provided by MHAC. The applicant must provide MHAC with 
the written notice of the withholding, or a copy of it. 

14.19 	 When reviewing a withholding decision, MHAC may require the relevant 
people to produce any documents, information and evidence (including what 
was withheld) which it reasonably requires. 

14.20 	 MHAC can direct that what was withheld should no longer be withheld. 
The managers must comply with any such direction. 
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Chapter 15 
Supervised community treatment 

Introduction 

15.1 	 This chapter describes the provisions in the Act (principally sections 17A to 
17G) which deal with supervised community treatment (SCT). SCT allows 
certain patients to be discharged from detention by means of a community 
treatment order (CTO), while remaining liable to recall to hospital for further 
medical treatment if necessary. 

Definitions 

15.2 	 Patients who are subject to a CTO are described in the Act as “community 
patients”. This Reference Guide refers to them as “SCT patients” to avoid 
confusion with people receiving treatment in the community without being 
subject to the Act. 

15.3 	 A “Part 2 SCT patient” is one who was detained on the basis of an application 
for admission for treatment (section 3) immediately before becoming an SCT 
patient. 

15.4 	 A “Part 3 SCT patient” is one who was detained on the basis of an 
unrestricted hospital order, hospital direction or transfer direction immediately 
before becoming an SCT patient. 

15.5 	 “Responsible clinician” means the same as it does in relation to a detained 
patient, namely the approved clinician in overall charge of the patient’s case. 

15.6 	 “Responsible hospital” means the hospital whose managers have 
responsibilities in relation to the SCT patient in question. Initially, at least, this 
will be the hospital in which the patient was liable to be detained immediately 
before becoming an SCT patient. Responsibility can subsequently be assigned 
to another hospital using the procedure described in paragraphs 15.128 to 
15.135. 

Delegation of hospital managers’ functions in relation to SCT patients 
[sections 32(2) and 142B and regulations 3, 19 and 26] 

15.7 	 The provisions described in this chapter include various duties on hospital 
managers. The meaning of “hospital manager” is described in paragraphs 
1.32 to 1.35. 

15.8 	 Because the managers are, in most cases, organisations, they do not have 
to perform their functions personally. The same general rules which apply to 
delegation of hospital managers’ functions in relation to detention also apply 
to SCT – see paragraphs 12.6 to 12.13. 
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Eligible patients [section 17A and Schedule 1] 

15.9 	 CTOs may be made only in respect of patients who are liable to be detained in 
hospital on the basis of one of the orders and directions set out in table 15.1. 
CTOs may not be made in respect of patients detained in hospital on the basis 
of an application for admission for assessment under section 2 or 4, nor in 
respect of restricted patients. 

Table 15.1: Patients who may become SCT patients 

Patients may become SCT patients if they are detained 
on the basis of 

Section 

an application for admission for treatment section 3 
a hospital order (without a restriction order) section 37 or 51 
a hospital direction (but no longer a limitation direction) section 45A 
a transfer direction (without a restriction direction) section 47 or 48 

or 

if they are treated as being subject to one of the above, eg as a result of transfer 
from guardianship or from outside England or Wales. 

Criteria for making a CTO [section 17A] 

15.10 	 The criteria for making a CTO are that: 

•	 the patient is suffering from mental disorder of a nature or degree which 
makes it appropriate for the patient to receive medical treatment; 

•	 it is necessary for the patient’s health or safety or for the protection of other 
persons that the patient should receive such treatment; 

•	 subject to the patient being liable to be recalled as mentioned below, such 
treatment can be provided without the patient continuing to be detained in 
a hospital; 

•	 it is necessary that the responsible clinician should be able to exercise the 
power under section 17E(1) to recall the patient to hospital (see paragraphs 
15.30 onwards); and 

•	 appropriate medical treatment is available for the patient. 

15.11 	 “Mental disorder” and “appropriate medical treatment” mean the same in 
relation to CTOs as they do in the criteria for detention for treatment under 
section 3 (see paragraphs 2.7 and 2.8). This means, among other things, that 
“mental disorder” does not include learning disabilities, unless the learning 
disability is associated with abnormally aggressive or seriously irresponsible 
conduct on the part of the patient concerned. 

Procedure for making a CTO [section 17A and regulation 6] 

15.12 	 Responsible clinicians may make a CTO if they are satisfied that the relevant 
criteria are met. 

122 



Mental Health 

15.13 	 In determining whether it is necessary that they should be able to exercise the 
power of recall under section 17E, the factors that responsible clinicians must 
consider include what risk there would be of a deterioration of the patient’s 
condition if the patient were not detained in a hospital (for example, as a result 
of refusing or neglecting to receive the medical treatment required for their 
mental disorder). In doing so, responsible clinicians must have regard to the 
patient’s history of mental disorder and any other relevant factors. 

15.14 	 Before a CTO may be made, an approved mental health professional (AMHP), 
acting on behalf of a local social services authority (LSSA), must endorse the 
responsible clinician’s opinion that all the criteria are met and agree that it is 
appropriate for the patient to become an SCT patient. 

15.15 	 The CTO, and the AMHP’s agreement to it, must be put in writing using Form 
CTO1. That form is then to be sent to the managers of the hospital in which 
the patient was liable to be detained as soon as reasonably practicable. 

Conditions to be included in a CTO [section 17B and regulation 6] 

15.16 	 CTOs must specify conditions with which the SCT patient will be expected 
to comply. 

15.17 	 All CTOs must include conditions (“mandatory conditions”) requiring patients 
to make themselves available for examination so that: 

•	 the responsible clinician can decide whether to make a report extending the 
CTO under section 20A (see paragraph 15.72); and 

•	 a second opinion appointed doctor (SOAD) can decide whether to give a 
certificate (“a Part 4A certificate”) authorising certain kinds of treatment for 
the patient (see chapter 17). 

15.18 	 The CTO may include other conditions which the responsible clinician (with 
the AMHP’s agreement) thinks are necessary or appropriate for one or more of 
the following reasons: 

•	 ensuring that the patient receives medical treatment; 

•	 preventing risk of harm to the patient’s health or safety; or 

•	 protecting other people. 

15.19 	 The conditions (with the exception of the mandatory conditions) are not 
directly enforceable. But if a patient fails to comply with any condition, the 
responsible clinician may take that failure into account when considering 
whether it is necessary to use the power to recall the patient to hospital 
(see paragraph 15.30 onwards). 

Variation and suspension of conditions [section 17B(4) and (5), and 
regulation 6] 

15.20 	 The responsible clinician may subsequently vary the conditions, or temporarily 
suspend any of them, at any time. The agreement of an AMHP is not required. 
The responsible clinician must record any variation on Form CTO2 and send 
that form to the managers of the responsible hospital as soon as reasonably 
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practicable. No particular form needs to be used to record the suspension of 
a condition. 

Effect of a CTO [section 17D] 

15.21 	 A CTO is an order for the patient’s discharge from detention in hospital, 
subject to the possibility of the patient being recalled to hospital for further 
medical treatment, if necessary. As with any other discharge from detention, 
the patient does not necessarily have to leave hospital immediately, or may 
already have done so on leave of absence. 

15.22 	 While a CTO is in force, the application for admission for treatment, or the 
order or direction under Part 3, on the basis of which the patient was detained 
immediately before being made subject to the CTO remains in force, but the 
hospital managers’ authority to detain the patient is suspended. 

15.23 	 The authority to detain the patient does not need to be renewed while it is 
suspended, and so will not expire while the patient remains an SCT patient. 
An order or direction under Part 3 may, however, come to an end for another 
reason (eg if the patient’s conviction is quashed on appeal), in which case so 
will the CTO. 

15.24 	 When a patient’s CTO ends, the patient will be discharged absolutely both 
from SCT and from the underlying authority for detention. However, this does 
not apply if the reason for the CTO ending is its revocation by the responsible 
clinician following the patient’s recall to hospital. Where the CTO is revoked, 
the underlying authority for detention is (in effect) revived – see paragraph 
15.55 onwards. 

15.25 	 Where the Act refers to patients who are “detained” or “liable to be detained” 
this does not include SCT patients. Likewise references in other legislation 
to patients detained or liable to be detained under the Act do not include 
SCT patients. 

Duty to inform nearest relatives about discharge onto SCT [section 133] 

15.26 	 Hospital managers have a duty under section 133 to take whatever steps 
are practicable to inform the person they think is the nearest relative that a 
detained patient is to be discharged from hospital, unless the patient or the 
relative has asked that such information should not be given (or there is no 
nearest relative). This duty applies equally where patients are to be discharged 
from hospital by means of a CTO. If practicable, the information should be 
given at least seven days before the date of discharge. 

Information about SCT for patients and nearest relatives [section 132A] 

15.27 	 Section 132A requires the managers of the responsible hospital to take 
whatever steps are practicable to ensure that SCT patients understand: 

•	 the effect of the provisions of the Act which apply to them as SCT patients; 
and 

•	 their rights to apply to the Tribunal. 
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This action must be taken as soon as practicable after the patient becomes an 
SCT patient, and must include providing the necessary information both orally 
and in writing. (For managers’ additional duty to give information to SCT 
patients on recall to hospital, see paragraphs 15.43 to 15.44.) 

15.28 	 The managers must also take whatever steps are practicable to give or send a 
copy of the written information to the person they think is the patient’s nearest 
relative, unless the patient requests otherwise (or does not have a nearest 
relative). This must be done either at the same time, or within a reasonable 
time afterwards. 

Information about independent mental health advocacy for SCT patients 
[section 130D] 

15.29 	 The managers of the responsible hospital must take steps to give SCT patients 
information about the availability of independent mental health advocacy. 
Unless the patient requests otherwise (or does not have a nearest relative), 
the managers must also take whatever steps are practicable to give this 
information to the person they think is the patient’s nearest relative. This must 
be done as soon as practicable after the CTO is made. See chapter 34. 

Note: This duty is expected to be in force from April 2009. 

Recall of patients to hospital [section 17E and regulation 6] 

15.30 	 SCT patients may be recalled to hospital if their responsible clinician decides 
that they need to receive medical treatment for their mental disorder in a 
hospital and that, if they were not recalled to hospital to receive treatment, 
there would be a risk of harm to their health or safety, or to other people. 

15.31 	 There is also a power to recall patients to hospital if they fail to comply with 
one of the mandatory conditions to attend for examination described in 
paragraph 15.17. 

15.32 	 Unless the patient’s responsible hospital is in Wales, responsible clinicians must 
recall patients by giving them written notice of recall using Form CTO3. 

15.33 	 The notice in Form CTO3 may only be served on the patient in one of the 
three ways set out in table 15.2. The time at which it is deemed to have been 
served – in other words, when the patient is deemed to have received the 
notice – depends on the way in which it is served, again as set out in the table. 
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Table 15.2: Service of notices recalling SCT patients to hospital 

Method of serving the recall notice Notice deemed to have been served 

Delivering the notice by hand to the 
patient 

As soon as it is given to the patient 

Delivering the notice by hand to the 
patient’s usual or last known address 

At the start of day which follows the 
day on which it is delivered to that 
address. For example, if it is delivered 
at noon, it is deemed to have been 
served immediately after midnight 
that night, even if it is a weekend or 
bank holiday. 

Sending it by pre-paid first class post 
(or its equivalent) to the patient at the 
patient’s usual or last known address 

At the start of the second business 
day after it is posted. For example, 
if it is posted on Monday, it is 
deemed to have been delivered on 
Wednesday. But if it is posted on 
Friday, it is deemed to have been 
delivered on Tuesday. Weekends 
and public holidays do not count as 
business days. 

15.34 	 The responsible clinician must send a copy of the form to the managers of the 
hospital to which the patient is recalled as soon as reasonably practicable. If 
that is not the responsible hospital, the responsible clinician must also tell those 
managers the name and address of the responsible hospital. 

15.35 	 Patients may be recalled to any hospital, not just their responsible hospital. 
In practice, patients should not be recalled to any hospital unless it has been 
established that the hospital can accept them – hospital managers are not 
obliged to accept patients just because a responsible clinician has issued a 
recall notice. 

15.36 	 Patients recalled to hospital do not have to be admitted as in-patients. 
They could be recalled for out-patient treatment instead, for example. 

15.37 	 Patients may be recalled even if they are already in hospital at the time. This 
can happen, for example, if a patient attends hospital either voluntarily or to 
comply with a condition of their CTO, but then refuses to accept the treatment 
the responsible clinician thinks is needed. If the patient, or someone else, 
would be at risk if the patient does not have that treatment, the patient 
can be formally recalled to allow the treatment to be given without the 
patient’s consent. 

15.38 	 If the patient’s responsible hospital is in Wales, recall must be done in 
accordance with the equivalent Welsh regulations, even if the patient is to 
be recalled to a hospital in England. That will involve using a Welsh statutory 
form, rather than CTO3, to give the patient notice of the recall. 
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Effect of recall to hospital [section 17E(6) and regulation 6] 

15.39 	 The issue of a recall notice gives the managers of the relevant hospital the 
power to detain the patient at the hospital specified in the notice for up to 72 
hours from the time at which the patient is first detained there as a result of 
the recall. (The 72 hour period does not run from the time the recall notice 
was issued, unless the patient was already in the hospital at the time and was 
immediately detained as a result.) 

15.40 	 The start of the patient’s detention must be recorded by the managers of the 
hospital in question (or an officer authorised by them in writing) using Form 
CTO4. 

15.41 	 If patients who are recalled to hospital do not come to the hospital as required 
(or go absent from the hospital once there), they are considered absent without 
leave (AWOL), and may be taken into custody and brought (or returned) to the 
hospital, in accordance with the rules described in paragraph 15.66 onwards. 

15.42 	 While detained in hospital on recall, SCT patients are subject (with certain 
exceptions) to the same rules on medical treatment as other patients detained 
in hospital (see chapter 16). But they are not subject to any of the other 
provisions about detained patients described in chapter 12, or elsewhere in 
this Reference Guide, because they are not considered to be “liable to be 
detained” in the terms of the Act. 

Duty to give information to patients recalled to hospital [regulation 6] 

15.43 	 As soon as practicable, the managers of the hospital to which a patient is 
recalled must take whatever steps are reasonably practicable to arrange for 
the patient to be informed, orally and in writing, of the provisions of the Act 
under which they have been recalled and the effect of those provisions (for 
example, that the patient may be detained for up to 72 hours). 

15.44 	 The managers must also take whatever steps are reasonably practicable to 
ensure that that patient understands the provisions of Part 4 of the Act to 
the extent that they are relevant to the patient’s case. Part 4 of the Act deals 
with treatment for mental disorder, especially treatment without consent – see 
chapter 16. There are certain differences in the way it applies to SCT patients 
who are recalled to hospital – see paragraph 17.34 onwards. 

Transfer of recalled patients to another hospital [section 17F(2) and (3) 
and regulations 9 and 12] 

15.45 	 While patients are being detained in hospital on recall, the managers of the 
hospital in question may authorise their transfer to another hospital. The 
maximum 72 hour period of detention in hospital on recall continues to run 
from the original time that the patient was detained, despite the transfer. 

15.46 	 No particular procedure need be followed if the patient is to be transferred to 
a hospital under the management of the same managers. 

15.47 	 To authorise transfer from a hospital in England to a hospital under different 
management (whether in England or Wales), the managers of the first hospital 
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must use Form CTO6. They may not authorise the transfer unless they are 
satisfied that arrangements have been made for the patient’s admission to the 
new hospital. 

15.48 	 The managers of the hospital from which the patient is to be transferred must 
give the managers of the new hospital a copy of the record of the time the 
patient was detained as a result of being recalled to hospital (ie Form CTO4). 
This must be done before or at the time that the patient is transferred. 

15.49 	 The managers of the new hospital must record the time of the patient’s 
admission there using the same Form CTO6 on which the transfer was 
originally authorised. 

15.50 	 If an NHS patient is recalled to an independent hospital, an officer authorised 
by the relevant NHS body may also authorise the patient’s transfer to another 
hospital under different management. The relevant NHS body is the one which 
has contracted with the independent hospital to act as the responsible hospital. 

15.51 	 A transfer between hospitals while a patient is recalled does not change 
the responsible hospital. There is a separate procedure for changing the 
responsible hospital – see paragraphs 15.128 to 15.135. 

15.52 	 Hospital managers may authorise officers to authorise transfers and make any 
necessary records on their behalf. 

15.53 	 Patients whose transfer has been authorised may be conveyed to the new 
hospital by an officer of the managers of either hospital or by any person 
authorised by the managers of the hospital to which to patient is being 
transferred. This may only be done during the 72 hour period for which the 
patient may be detained on the basis of the recall. 

15.54 	 Transfers from hospitals in Wales to hospitals in England must be done in 
accordance with the equivalent Welsh regulations. That will involve using a 
Welsh statutory form, rather than Form CT06, to authorise the transfer and to 
record the patient’s admission to the new hospital. 

Revocation of CTOs [section 17F(4) and regulation 6] 

15.55 	 If the responsible clinician decides that a patient meets the Act’s criteria for 
admission to hospital for treatment (see paragraph 2.6) the clinician may 
revoke the patient’s CTO, subject to the agreement of an AMHP acting on 
behalf of an LSSA. The AMHP must agree not only that the criteria are met 
but also that revocation is appropriate. 

15.56 	 A CTO may only be revoked while the patient is detained in hospital as a result 
of being recalled. 

15.57 	 An order revoking a CTO – and the AMHP’s agreement to such an order 
– must be made using Form CTO5. The form must then be sent to the 
managers of the hospital to which the patient was recalled, who must in turn 
send a copy of it to the managers of the hospital which was, until then, the 
responsible hospital (if they are different). 
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15.58 Revocation of a CTO revives the hospital managers’ authority to detain the 
patient, which was suspended when the CTO was first made (see paragraph 
15.22). In other words, patients become liable to be detained again on 
the basis of the application for admission, or the order or direction, which 
authorised their detention immediately before they became SCT patients.3 

15.59 The Act then applies to them as it would if they had never been on SCT. 
The only differences are that, for the purposes of expiry and renewal of the 
authority to detain, patients are treated as if they had first been detained on 
the day the CTO is revoked (see example). 

EXAMPLE 

Mr B was first detained on the basis of an application for treatment on 1 January 
2008. His detention was renewed under section 20 for six months with effect from 
1 July 2008 and then again from 1 January 2009 for one year. It is therefore due to 
expire again on 31 December 2009 unless renewed once more. 

In the meantime, however, he is discharged onto SCT by a CTO on 1 April 2009. 
He is recalled to hospital on 2 June and unfortunately the CTO has to be revoked 
on 4 June. 

Mr B’s detention is therefore revived from 4 June 2009 and will be due to expire 
at the end of six months on 3 December 2009, unless renewed under section 20. 
If it is renewed, it will initially be renewed for six months to 3 June 2010, and then 
(if necessary) for one year at a time. 

15.60 If patients have been recalled to a hospital which is not their responsible 
hospital, the application, order or direction is treated as if it referred to the new 
hospital instead. 

15.61 The managers of the hospital in which the patient is now detained must refer 
the patient’s case to the Tribunal as soon as practicable after the revocation 
of the CTO – see chapter 23. For patients’ own rights to apply to the Tribunal 
when their CTO is revoked, see chapter 22. 

15.62 There is nothing to prevent a patient whose CTO has been revoked 
subsequently becoming an SCT patient again by being given a new CTO. 

3 Note that, as a result of transitional arrangements for patients subject to after-care under supervision (ACUS) 
immediately before 3 November 2008, some ACUS patients may become SCT patients without being detained 
again in the interim. If such patients have their CTOs revoked, they are treated as if they were liable to be 
detained on the basis of an application for admission for assessment under section 3, regardless of the actual 
authority under which they were detained before becoming ACUS patients. The Department of Health has issued 
separate guidance on these and other transitional arrangements relating to the abolition of ACUS. The transitional 
provisions themselves are to be found in the Mental Heath Act 2007 (Commencement No. 6 and After-care 
under Supervision: Savings, Modifications and Transitional Provisions) Order 2008 (No. 1210). 

Mental Health 

129 



Reference guide to the Mental Health Act 1983 

Release from recall [sections 17F(5) to (7) and 5(6)] 

15.63 	 A recalled patient may only be detained for a maximum of 72 hours unless 
their CTO is revoked. Otherwise, the patient is automatically released at the 
end of that period (and must be allowed to leave the hospital). The “holding 
powers” in section 5 may not be used to keep the patient in hospital after the 
end of the 72 hours. 

15.64 	 The responsible clinician may release a recalled patient from detention at any 
time before the end of the 72 hour period. 

15.65 	 On release, the patient continues to be an SCT patient and so remains 
subject to the CTO and its conditions as before, unless those conditions have 
been varied (or suspended) in the normal way while the patient was recalled 
to hospital. 

Recalled SCT patients who are absent without leave [sections 18 
and 21(4)] 

15.66 	 Where SCT patients are at any time absent from the hospital to which they 
have been recalled (or to which they have been transferred while recalled) they 
are considered to be AWOL. They may therefore be taken into custody under 
section 18 and taken to the hospital by any AMHP, any police officer (or other 
constable), any officer on the staff of the hospital in question, or any person 
authorised in writing by the managers of that hospital. 

15.67 	 But that may only be done during the period before: 

•	 the CTO expires (ignoring any extra time that would be allowed if the 
patient were to return or be taken into custody right at the end of that 
period – see paragraph 15.79 onwards); or 

•	 the end of the six month period starting with the first day of the absence 
without leave, if that is later. 

15.68 	 For these purposes, the fact that the responsible clinician has already made a 
report extending the patient’s CTO (see paragraph 15.72) is irrelevant unless 
the extended period has already started when the patient goes absent. 

15.69 	 If a patient is taken into custody, or comes to the hospital voluntarily, before 
the end of the period during which they could be taken into custody, the 
72 hour period for which they can be detained effectively starts again on their 
arrival at the hospital. In other words, they can be detained for a further 72 
hours, even if they had already been detained for part of that period before 
they went AWOL. 

15.70	 If a patient is taken into custody, or comes to the hospital voluntarily, after 
being absent for more than 28 days (eg on or after 29 January if they went 
absent on 1 January), their CTO expires at the end of the week starting with 
the day of their arrival at the hospital unless it is confirmed by the responsible 
clinician – see paragraph 15.79 onwards. 
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Expiry and extension of CTOs [section 20A and 20B and regulations 
13 and 26] 

15.71	 Unless extended, a CTO expires at the end of the six-month period starting 
with the day on which it is made, ie the date specified in form CTO1 as the 
date from which the CTO is to be effective. (For example, if it is made on 
1 January, it expires at the end of 30 June.) If is not extended and the CTO 
expires, the underlying authority for detention (whether it is an application 
for admission for treatment under Part 2 or an order or direction under Part 3) 
also ceases to have effect. 

15.72 	 A CTO can be extended, initially for a further six months, and thereafter for a 
year at a time. At some point during the final two months of the first and each 
subsequent period for which the CTO is in force, the responsible clinician must 
examine the patient in order to decide whether the patient meets the criteria 
for extension. The responsible clinician may recall the patient to hospital 
for this purpose, because being available for this examination is one of the 
mandatory conditions to be included in all CTOs (see paragraph 15.17). 

15.73 	 The criteria for extension (which mirror those for making a CTO in the first 
place) are that: 

•	 the patient is suffering from mental disorder of a nature or degree which 
makes it appropriate for them to receive medical treatment; 

•	 it is necessary for the patient’s health or safety or for the protection of other 
persons that the patient should receive such treatment; 

•	 subject to the patient continuing to be liable to be recalled as mentioned 
below, such treatment can be provided without the patient being detained 
in a hospital; 

•	 it is necessary that the responsible clinician should continue to be able to 
exercise the power under section 17E(1) to recall the patient to hospital; 
and 

•	 appropriate medical treatment is available for the patient. 

15.74 	 In determining whether the fourth criterion above is met, the factors which 
responsible clinicians must consider include the same factors that they are 
required always to consider when making CTOs initially – see paragraph 15.13. 

15.75 	 If responsible clinicians think the criteria are met, they must make a report to 
that effect to the hospital managers under section 20A. But: 

•	 responsible clinicians must first consult one or more other people who have 
been professionally concerned with the patient’s medical treatment; and 

•	 responsible clinicians may not make the report unless an AMHP acting on 
behalf of an LSSA confirms in writing that the criteria are met and that it is 
appropriate to extend the CTO. 

15.76 	 The report (and the AMHP’s statement of agreement) must be made using 
Form CTO7 and sent to the managers of the responsible hospital, who must 
record their receipt of it in Part 4 of the form. 
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15.77 	 The effect of the report is to extend the CTO for a further six months or a year 
(as applicable) from the date on which it would otherwise expire (not the date 
of the report itself). 

15.78 	 Unless the managers decide to discharge the patient (see paragraph 15.115), 
they must arrange for the patient to be told about the extension. They must 
also take whatever steps are reasonably practicable to arrange for the person 
they think is the patient’s nearest relative to be informed as soon as practicable 
after their decision, unless the patient has requested otherwise (or does not 
have a nearest relative). Information given to nearest relatives must be in 
writing, but may be communicated by electronic means (eg e-mail) if the 
nearest relative agrees. 

Patients absent without leave as deadline for extension report 
approaches [section 21 and 21A] 

15.79 	 Special arrangements apply if a patient is AWOL at any point during the week 
which ends on the day their CTO is due to expire, and an extension report 
has yet to be made. These arrangements are equivalent to those for Part 2 
detained patients described in paragraph 12.72 onwards. 

15.80 	 If a patient has not been taken into custody, or does not attend the hospital 
voluntarily, before the end of the period during which they can be taken into 
custody under section 18, their CTO expires and no extension report can 
be made. 

15.81	 However, if a patient is taken into custody, or attends the hospital voluntarily, 
during that period, their CTO is treated as not expiring until the end of the 
week starting with the day they arrive at the hospital. 

15.82 	 Responsible clinicians therefore have a week from the day of the patient’s 
arrival at the hospital to submit the extension report. So, if the patient arrives 
on Monday, the responsible clinician has until the end of the following Sunday 
to submit the report. 

15.83	 If a patient is taken into custody, or attends the hospital voluntarily, during 
the 28 days starting with the day they went AWOL (eg before the end of 
28 January, if they went AWOL on 1 January), the extension report is to be 
made in the normal way – and must therefore be agreed by an AMHP acting 
on behalf of an LSSA. 

15.84 	 However, if a patient is taken into custody, or attends the hospital voluntarily, 
after more than 28 days, it is not normally necessary to make an extension 
report under section 20A. That is because the patient’s CTO has anyway to 
be confirmed by a report under section 21B, and that report can also serve 
as an extension report in place of a report under section 20A – see paragraph 
15.85 onwards. 
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Confirmation of CTOs for patients who have been absent without leave 
for more than 28 days [section 21B and regulations 14 and 26] 

15.85 	 Where a recalled SCT patient is taken into custody, or attends the relevant 
hospital voluntarily, after being AWOL for more than 28 days, their responsible 
clinician must examine them and, if appropriate, submit a report using 
Form CTO8 to the managers of the responsible hospital confirming that the 
conditions for continuing the CTO are met. Again, this is equivalent to the 
procedures for detained Part 2 patients. 

15.86 	 The criteria for continuing the CTO are the same as the criteria for extending it 
(described at paragraph 15.73). 

15.87 	 Unless such a report is submitted, a patient’s CTO expires automatically at 
the end of the week starting with the day on which they arrive at the hospital. 
However, a report is not required if the patient’s CTO is revoked during 
that period. 

15.88 	 Responsible clinicians must make a report during this period if they think that 
the conditions are met. But they must first consult one or more other people 
who have been professionally concerned with the patient’s medical treatment 
and an AMHP who is acting on behalf of an LSSA. (There is no requirement in 
this case to obtain a statement of agreement from the AMHP.) 

15.89 	 The managers of the responsible hospital must record their receipt of the 
report in Part 2 of the same Form CTO8. 

15.90 	 As described in paragraph 15.93, a report submitted under this procedure will 
extend the patient’s CTO if it would otherwise already have expired (or if it 
would expire on the day the report is submitted to the managers). If so, the 
managers must take the steps described there to arrange for the patient and 
(where relevant) the nearest relative to be informed. 

15.91 	 In addition, if a patient’s CTO is due to expire during the period of two 
months starting with the day on which the report is given to the managers, 
the responsible clinician may (but need not) indicate on the form that it is also 
to act as an extension report (which would otherwise have to be made during 
that period under section 20A). 

15.92 	 In that case, unless they decide to discharge the patient (see paragraph 
15.115), the managers must take steps to arrange for the patient and (where 
relevant) the nearest relative to be informed of the report in the same way as if 
it were a report under section 20A itself. 

Patients who return from absence without leave and whose CTO would 
otherwise have expired [section 21A and 21B and regulation 26] 

15.93 	 In some cases, the responsible clinician’s report under section 20A or 21B 
extending the CTO of a patient who has been AWOL will be made on or after 
the day the CTO was originally due to expire. If so, that report is treated as 
having retrospectively extended the CTO from when it would otherwise have 
expired in the normal way. 
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15.94 	 In the rare circumstances where the patient’s CTO would otherwise have 
expired twice since they went AWOL, the responsible clinician’s report under 
section 21B is treated as having extended the CTO on both occasions. 

15.95 	 If a patient’s CTO is extended retrospectively (either once or twice) in this way, 
the hospital managers must take whatever steps are reasonably practicable 
to arrange for the patient to be told about the extension. They must also 
take such steps to arrange for the person they think is the nearest relative to 
be informed, unless the patient has requested otherwise (or does not have a 
nearest relative). 

15.96 	 The patient must be told of the retrospective extension both orally and in 
writing. Information given to the nearest relative must be in writing, but may be 
communicated by electronic means (eg e-mail) if the nearest relative agrees. 

Patients who are imprisoned, etc [section 22, read with sections 18, 
21 and 21A] 

15.97 	 Special rules apply to SCT patients who are imprisoned, remanded or otherwise 
detained in custody by any court in the UK. These are similar to those for Part 
2 detained patients. 

15.98 	 Such patients automatically cease to be SCT patients if they remain in custody 
for longer than six months in total. 

15.99 	 Until then, they formally remain SCT patients (unless discharged from their 
CTO in the interim). If they are released from custody during that six month 
period, they are treated as if they had gone AWOL on the day of their release. 

15.100 Because patients in this situation are treated as being AWOL, if such an SCT 
patient’s CTO would otherwise have expired, or is about to expire, it will not 
in fact expire until the end of the week starting with the day of the patient’s 
return to hospital (if the patient had already been recalled to hospital when 
first imprisoned) or (if not) with the day of the patient’s release from custody. 

15.101 The effect of this is that, if the patient’s CTO is otherwise due to expire, 
responsible clinicians will always have at least a week in which to examine 
the patient and submit a report extending the CTO (if appropriate) under 
section 20A. 

15.102 Although an SCT patient released from custody after less than six months is 
treated as having gone AWOL, they may only automatically be taken into 
custody and returned to a hospital if they had already been recalled to that 
hospital when they were first imprisoned. Even then, this can only be done 
during the 28 day period starting with the date of their release. 

15.103 However, the normal rules about recalling patients to hospital apply to patients 
released from custody during whatever period remains of their CTO (including 
the one week extension, where relevant). So such a patient can, if necessary, 
be recalled to hospital in order to be examined with a view to making a report 
extending their CTO (see paragraph 15.31). If they failed to attend, they 
would be considered AWOL in the normal way, and could therefore be taken 
into custody at any time during the six months starting with the day they 
failed to attend, as described in paragraph 15.66 onwards. 
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Discharge of Part 2 SCT patients by their nearest relatives 
[sections 23 and 25 and regulations 3 and 25] 

15.104 Nearest relatives may discharge Part 2 SCT patients from a CTO – and 
therefore from the underlying application for admission for treatment as well 
– in the same way as they can discharge patients detained in hospital on the 
basis of an application for admission for treatment under section 3. 

15.105 A nearest relative who wishes to do this must give a written discharge order. 
But before doing so, they must give the managers of the responsible hospital 
not less than 72 hours notice in writing of their intention to discharge the 
patient. The notice does not have to be given in any particular form. 

15.106 Like a notice of discharge from detention, the notice (and the order for 
discharge itself) must be either delivered to an officer of the managers of the 
responsible hospital authorised by them to receive it, sent by pre-paid post 
to those managers at that hospital, or (if the managers agree) sent using the 
managers’ internal mail system. The 72 hour period starts to run from the time 
when the notice is received by the authorised person, when it is received by 
post at the hospital to which it is addressed, or when it is put into the internal 
mail system (as the case may be). 

15.107 If a responsible clinician considers that, if discharged from SCT, a patient is 
likely to act in a manner dangerous to other persons or themselves, they may 
make a report to that effect using Form M2 and send it to the managers of the 
responsible hospital before the end of the 72 hour notice period. 

15.108 Unlike other statutory forms used in connection with the Act, a notice given 
on Form M2 may be formally served on the hospital managers (if they agree) 
by faxing it to them, or by e-mailing (or otherwise sending them) a scanned 
version, or other electronic reproduction, of the completed and signed form. 
However, it may not be signed electronically. 

15.109 The effect of such a report is to veto the nearest relative’s decision to discharge 
the patient. It also prevents the nearest relative from discharging the patient 
from the CTO at any time in the six months following the date of the report. 

15.110 If the responsible clinician issues such a report, the managers must arrange 
for the nearest relative to be informed in writing without delay. The nearest 
relative may then apply to the Tribunal for the patient’s discharge instead – see 
chapter 22. 

15.111 If the responsible clinician does not make a report within the 72 hour notice 
period, the patient must be discharged from SCT in accordance with the 
nearest relative’s order. If the patient happened to be recalled to hospital at the 
time, they would have to be released from the hospital, because the authority 
to detain them on recall would no longer exist. 

15.112 Nearest relatives cannot, however, order patients to be released from detention 
in hospital on recall without also discharging them from SCT. 
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15.113 Nearest relatives cannot order the discharge of Part 3 SCT patients, but can 
apply to the Tribunal instead in certain circumstances – see chapter 22. 

Discharge of SCT patients by their responsible clinicians [section 23 and 
regulation 18] 

15.114 A responsible clinician may discharge an SCT patient (including a Part 3 SCT 
patient) at any time, by making a written order. The order must be sent to the 
managers of the responsible hospital as soon as practicable after it is made 
(but it is effective even before it is submitted to the managers). 

Discharge of SCT patients by hospital managers [section 23] 

15.115 The managers of the responsible hospital may also discharge an SCT patient at 
any time by making a written order. They must always consider doing so when 
the responsible clinician makes a report extending the CTO, as described in 
paragraph 15.75 onwards. 

15.116 Where the managers are an NHS body, or another body of persons (eg a 
company), they may only delegate the discharge function to the same three or 
more people to whom they can delegate decisions about discharging detained 
patients (see paragraph 12.118.) As with detention, the three people to whom 
the discharge function is delegated must be unanimous in their decision to 
discharge. If the decision is taken by more than three people, as well as a 
majority in favour, that majority must be made up of at least three people in 
favour of discharge before a decision to discharge can be made. 

15.117 Like nearest relatives, managers cannot order patients to be released from 
recall to hospital (except by discharging them from SCT itself). 

Discharge of SCT patients whose responsible hospital is an independent 
hospital – powers of the Secretary of State and NHS bodies [section 23(3)] 

15.118 The Secretary of State may at any time make an order to discharge an SCT 
patient if the patient’s responsible hospital is an independent hospital. 

15.119 If the patient is an NHS patient, the relevant NHS body may also make a 
discharge order at any time. The relevant NHS body is the one which has 
contracted with the independent hospital for it to act as the responsible 
hospital. The same rules about the delegation of this function by NHS bodies 
apply in this case as they do when the NHS body is itself acting as the managers. 

Discharge of SCT patients by the Tribunal [Part 5] 

15.120 An SCT patient may also be discharged from SCT by the First-tier Tribunal (or 
Upper Tribunal on appeal). For information on this, and an explanation of the 
rights of patients and their nearest relatives to apply for discharge, see chapters 
20 to 22. 

15.121 In certain circumstances, the managers of the responsible hospital have a duty 
to refer a patient’s case to the Tribunal, including when a patient’s CTO is 
revoked. The Secretary of State for Health may also refer cases to the Tribunal 
at any time. See chapter 23 for further information on these powers and duties. 
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15.122 The Tribunal cannot release a patient from a period of recall to hospital (except 
by discharging them from SCT itself). Nor can it discharge a patient onto SCT 
in the first place, although it may recommend that their responsible clinician 
consider doing so – see paragraphs 21.8 and 21.9. 

Duty of managers to inform nearest relatives of discharge of SCT 
patients [section 133] 

15.123 Where an SCT patient is to be discharged, the managers of the responsible 
hospital must take whatever steps are practicable to inform the person they 
think is the patient’s nearest relative, unless the patient or the nearest relative 
has asked that such information should not be given (or the patient does not 
have a nearest relative). If practicable, the information should be given at least 
seven days before the date of discharge. The obligation to inform the nearest 
relative does not apply where the patient is being discharged on the nearest 
relative’s own order (see paragraph 15.104). 

Visiting and examination of patients in relation to use of powers of 
discharge [section 24] 

15.124 As with discharge from detention, any doctor or approved clinician may be 
authorised by a nearest relative to visit and examine a patient, and inspect 
certain records, in order to advise on the use of the nearest relative’s power of 
discharge. Doctors, approved clinicians and certain other people may also visit 
patients and inspect records in connection with a decision by the Secretary of 
State, or an NHS body, to discharge an SCT patient whose responsible hospital 
is an independent hospital. 

15.125 The powers of authorised people are the same as those that they have in 
respect of detained patients, except that instead of a right which certain 
people have to inspect documents that authorise (or are said to authorise) the 
patient’s detention, there is a right to inspect any documents which authorise 
(or are said to authorise) the patient’s liability to recall – typically the patient’s 
CTO. For further details, see paragraphs 12.131 to 12.135. 

Discharge from SCT – general points 

15.126 Discharge from SCT means discharge from the CTO and the underlying 
authority for detention (whether it is an application for admission for treatment 
under Part 2 or an order or direction under Part 3). 

15.127 The effect is that the patient can no longer be recalled to hospital or required 
to stay in hospital. 

Reassignment of responsibility for SCT patients [section 19A and 
regulations 17 and 26] 

15.128 Responsibility for an SCT patient may be transferred from the managers of one 
hospital to another, by reassigning responsibility for the patient in accordance 
with regulations made under section 19A. 
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15.129 The managers of a responsible hospital in England may authorise such a 
transfer using Form CTO10 (even if the new responsible hospital is in Wales). 
They may only do so if the managers of the new hospital agree to the 
assignment and specify a date on which it is to take place. 

15.130 If responsibility is to be assigned from a hospital in Wales, the procedures in 
the equivalent Welsh regulations apply instead (and the equivalent Welsh form 
must be used). 

15.131 Once responsibility is assigned, the new hospital becomes the responsible 
hospital. The underlying authority for the patient’s detention is treated as if 
it had always specified the new responsible hospital as the one in which the 
patient was detained when first discharged onto SCT. 

15.132 A change of responsible hospital does not change the date on which the CTO 
is due to expire, nor the period for which it could (if appropriate) be extended. 

15.133 The managers of the hospital to which responsibility for a patient is to 
be, or has been, assigned must notify the patient of the reassignment of 
responsibility either before or as soon as practicable afterwards. Unless the 
patient has requested otherwise (or does not have a nearest relative), those 
managers must also take whatever steps are reasonably practicable to have the 
person they think is the patient’s nearest relative informed, again either before 
or as soon as practicable after the reassignment. Information given to a nearest 
relative must be in writing, but may be communicated by electronic means (eg 
e-mail) if the nearest relative agrees. 

15.134 Hospital managers may authorise any officer to exercise their functions in 
relation to assignment on their behalf. 

15.135 If an independent hospital is the responsible hospital for an NHS patient, an 
officer authorised by the relevant NHS body may also authorise the patient’s 
transfer to another hospital under different management. The relevant NHS 
body is the one which has contracted with the independent hospital to act as 
the responsible hospital. 

Effect on SCT of new applications for admission or guardianship under 
Part 2 [sections 6(4) and 8(5)] 

15.136 Because SCT patients can be recalled to hospital for treatment if required, it 
should not be necessary to make applications for their detention. In practice, 
however, this may happen if the people making the application do not know 
that the patient is an SCT patient. 

15.137 An application for admission for assessment under section 2 or 4 does not 
affect the patient’s SCT. 

15.138 However, if an SCT patient is detained on the basis of an application for 
admission for treatment under section 3, they will automatically cease to be 
an SCT patient if, immediately before going onto SCT, they had been detained 
on the basis of a previous application under section 3 (rather than an order or 
direction under Part 3). 
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15.139 The same applies if such a patient is received into guardianship as a result of 
an application under Part 2. 

15.140 That is because an application under section 3, or the reception of a patient 
into guardianship under Part 2, automatically brings to an end any previous 
application for detention or guardianship under Part 2. 

15.141 If a patient stops being an SCT patient because of an application for admission 
for treatment under section 3, a new CTO would have to be made for the 
patient to go back onto SCT when they no longer needed to be detained 
in hospital. 

15.142 An application for admission for treatment under section 3 does not end a 
patient’s SCT if, immediately before going onto SCT, the patient was detained 
on the basis of a hospital order, hospital direction or transfer direction under 
Part 3 of the Act. 

Effect on SCT of new orders or directions under Part 3 [section 40(5)] 

15.143 If an SCT patient is admitted to hospital as the result of a hospital order, 
hospital and limitation direction or transfer direction, or given a guardianship 
order under Part 3 of the Act, they automatically cease to be an SCT patient. 
That is because the new order or direction brings to an end the application, 
order or direction to which the patient was subject immediately before going 
onto SCT. 

15.144 However, if a hospital order, hospital and limitation direction, or guardianship 
order (or the conviction on which it is based) is subsequently quashed on 
appeal, section 22 will apply as if the order or direction had never happened 
and the patient had instead been in prison since the quashed order or direction 
was made. This may mean that the patient automatically becomes an SCT 
patient again if less than six months has passed since the quashed order or 
direction was given – see paragraph 15.97 onwards. 
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Chapter 16 
Medical treatment for patients in 
hospital, etc (Part 4) 

Introduction 

16.1 	 This chapter describes the provisions in Part 4 of the Act that deal with medical 
treatment for mental disorder. Part 4 primarily applies to people who are 
liable to be detained in hospital and to supervised community treatment (SCT) 
patients who have been recalled to hospital. But some provisions apply to all 
mental health patients, regardless of whether they are (or could be) detained 
under the Act. 

Patients to whom Part 4 applies (“detained patients”) [section 56] 

16.2 	 Except for those which apply to all patients, the provisions described in this 
chapter only apply to the patients set out in table 16.1. For convenience, this 
chapter refers to them as “detained patients”. 

Table 16.1: Patients who are “detained patients” for the purposes of this chapter 

“Detained patients” in this chapter 
includes those who are 

“Detained patients” in this chapter does not 
include those who are 

liable to be detained on the basis 
of an application for admission for 
assessment or treatment under Part 2 
(sections 2 and 3) 

liable to be detained on the basis of an 
emergency application (section 4) unless 
or until the second medical recommendation 
is received 

remanded to hospital for treatment 
under section 36 

remanded to hospital for a report under 
section 35 

subject to a hospital order, interim 
hospital order, hospital direction, 
transfer direction or committed to 
hospital under Part 3 (except as noted 
in the second column) 

detained in a place of safety in accordance 
with directions under section 37(4) or 45A(5) 
pending admission to hospital on the basis 
of a hospital order or hospital and limitation 
directions 

SCT patients recalled to hospital SCT patients not recalled to hospital 
conditionally discharged restricted patients 
detained under the “holding powers” in 
section 5 
detained in a place of safety under section 
135 or 136 
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Meaning of “medical treatment” for mental disorder [section 145] 

16.3 	 The meaning of “medical treatment” is described in paragraph 1.16 onwards. 
It is not limited to what might ordinarily be considered “medical” – it also 
includes nursing, psychological intervention, and specialist mental health 
habilitation, rehabilitation and care. 

16.4 	 Medical treatment for mental disorder means treatment for the purpose of 
alleviating, or preventing a worsening of, a patient’s mental disorder, or one or 
more of its symptoms or manifestations. 

16.5 	 “Symptoms” and “manifestations” include the way a disorder is experienced 
by the individual concerned and the way in which the disorder manifests itself 
in the person’s thoughts, emotions, behaviour and actions. 

Section 57, 58 and 58A treatments 

16.6 	 Part 4 applies to all forms of medical treatment for mental disorder. However, 
certain types of treatment are subject to special rules set out in sections 57, 
58 and 58A. The treatments covered by these sections are summarised in 
table 16.2. 

16.7 	 The rules concerned are explained more fully later in this chapter, and are 
summarised in table 16.6 at the end of the chapter. 

Table 16.2: Summary of types of treatment to which the special rules in sections 57, 
58 and 58A apply 

Section Types of treatments For 

Section 57 Neurosurgery for mental disorder 

Surgical implantation of hormones to 
reduce male sex drive 

Other treatments specified in regulations 
(none at the time of publication) 

All patients 

Section 58 Treatments specified in regulations (none 
at the time of publication) 

Medication for mental disorder (not 
otherwise subject to special rules) after 
three months of medication first being 
administered 

Detained patients as 
described in table 16.1 

Section 58A Electro-convulsive therapy (ECT) 

Medication administered as part of ECT 

Other treatments specified in regulations 
(none at the time of publication) 

Detained patients as 
described in table 16.1 

All other children and 
young people under 18 
(except SCT patients) 
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“Approved clinician or person in charge of the treatment” 

16.8 	 Part 4 refers in several places to the “approved clinician or person in charge of 
the treatment”. This means the clinician in charge of the particular treatment 
in question for the patient. 

16.9 	 The clinician in charge of treatment must be an approved clinician, if the 
treatment is being given: 

•	 to a detained patient without the patient’s consent; 

•	 with a patient’s consent, but on the basis of a certificate issued under 
section 58 or 58A by that clinician (see paragraphs 16.31 and 16.43); or 

•	 pending compliance with section 58 and with the consent of an SCT patient 
who has been recalled to hospital, in order to avoid serious suffering (see 
paragraph 17.42). 

16.10 	 Where a patient has a responsible clinician in overall charge of their case, the 
responsible clinician need not be in charge of any particular form of treatment. 
There may be different clinicians in charge of different forms of treatment. 

SOADs [sections 57, 58, 58A and 119(2)] 

16.11 	 In this chapter, a “second opinion appointed doctor” (“SOAD”) means a 
registered medical practitioner (a doctor) appointed by the Mental Health 
Act Commission (MHAC). SOADs provide an independent medical view 
on whether it is appropriate for certain treatments to be given to individual 
patients. They can be members of MHAC itself, but do not have to be. 

Note: The Health and Social Care Act 2008 includes measures to abolish MHAC and 
transfer its functions (in relation to England) to the new Care Quality Commission. 
This change is not expected to take effect until April 2009. 

16.12 	 In order to carry out their functions under Part 4 of the Act, SOADs may: 

•	 visit, interview and examine any detained patient, in private, in any hospital 
in which patients may be detained under the Act; and 

•	 require the production of and inspect any records relating to the treatment 
of the patient in that hospital. 

Other people appointed by MHAC to provide an independent opinion on a 
patient’s capacity to consent to treatment under section 57 (see paragraph 
16.16 onwards) have the same power to visit and interview (but not examine) 
patients and to inspect records. Anyone who obstructed access to patients 
or their records without reasonable cause would be guilty of the offence of 
obstruction under section 129 of the Act (see chapter 38). 

16.13 	 The approved clinician (or other person) in charge of the treatment in question 
cannot also act as the patient’s SOAD, nor can the patient’s responsible 
clinician (if they have one). 
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The meaning of “appropriate” [section 64(3)] 

16.14 	 In several cases, SOADs must decide if it is “appropriate” for a particular 
treatment to be given to a patient. This means they must decide if the 
treatment is appropriate in the patient’s case taking into account the nature 
and degree of the mental disorder from which the patient is suffering and all 
other circumstances of the case. 

Treatment of detained patients without consent [section 63] 

16.15 	 Unless the special rules in sections 57, 58 or 58A apply, detained patients 
may be given medical treatment for the mental disorder from which they are 
suffering without their consent, provided the treatment is given by or under 
the direction of the approved clinician in charge of the treatment in question 
(who need not be the patient’s responsible clinician). 

Treatment requiring consent and second opinion [section 57 and 
regulation 27] 

16.16 	 Section 57 applies to any surgical operation for destroying brain tissue or the 
functioning of brain tissue. In other words, neurosurgery for mental disorder 
(sometimes called “psychosurgery”). 

16.17 	 It is also applies to any other forms of treatment set out in regulations. At the 
time of publication, the only treatment included in regulations is the surgical 
implantation of hormones for the purpose of reducing male sex drive. 

16.18 	 This Reference Guide refers to treatments to which section 57 applies as 
“section 57 treatments”. 

16.19 	 No-one (whether or not a detained patient) may be given a section 57 
treatment for mental disorder unless all three of the following requirements 
are met: 

•	 they consent to it; 

•	 a SOAD and two other people appointed by MHAC have certified in writing 
that the patient is capable of understanding the nature, purpose and likely 
effects of the treatment in question and has consented to it; and 

•	 the SOAD also certifies in writing that it is appropriate for the treatment to 
be given to the patient (see paragraph 16.14). 

16.20	 Before deciding whether to certify that the treatment is appropriate, the SOAD 
must consult a nurse and one other person who have both been professionally 
concerned with the patient’s treatment. The second person consulted must not 
be either a doctor or a nurse. In practice, the second person will typically be 
a psychologist, social worker, occupational or other therapist. Consultation 
with these two professionals must be in addition to any consultation with 
the person in charge of the proposed treatment, or the patient’s responsible 
clinician (if they have one). 

143 



Reference guide to the Mental Health Act 1983 

16.21	 Certificates authorising section 57 treatment must be given using Form T1 (the 
equivalent Welsh form will have been used if the patient was a Welsh patient 
at the time). The effect of section 59 is that a certificate may either relate to a 
one-off administration of a section 57 treatment (or treatments), or to a plan 
under which the patient would be given section 57 treatments on more than 
one occasion. The certificate may limit treatment under a plan to a specific 
period (after which a new certificate would be needed if further treatment 
was required). 

16.22	 If the patient subsequently withdraws consent to a treatment specified 
in the certificate, section 60 means the certificate no longer authorises 
that treatment. The same applies if the patient ceases to be capable of 
understanding the nature, purpose and likely effect of a treatment (in other 
words, where patients no longer have the capacity to decide for themselves 
whether to go ahead or continue with the treatment). 

16.23 	 Section 64(1A) means that the clinician in charge of a section 57 treatment 
does not have to be an approved clinician. 

Treatment requiring consent or second opinion [sections 58 and 62A(2) 
and regulation 27] 

16.24 	 Unlike section 57, section 58 applies only to detained patients (as described in 
table 16.1). 

16.25 	 The treatments to which section 58 applies (“section 58 treatments”) are: 

•	 treatments specified in regulations under section 58(1)(a) (none at the time 
of publication); and 

•	 medication for mental disorder (unless included in the first category, or a 
section 57 or 58A treatment) if three months or more have elapsed since 
medication for mental disorder was first given to the patient during an 
unbroken period of compulsion (“medication after three months”). 

16.26 	 An “unbroken period of compulsion” means a period during which the patient 
has continuously been a detained patient (as defined above) or an SCT patient. 

16.27 	 For example, the period is not broken because patients move directly from 
detention under section 2 to detention under section 3. Nor is it broken when 
patients become SCT patients, then have their community treatment orders 
(CTO) revoked and so became detained patients again. 

16.28 	 However, the period would be broken if the patient had, at any time, been 
discharged from detention without becoming an SCT patient, or (in the 
case of restricted patients) if the patient had at any point been conditionally 
discharged. 

16.29 	 The three month period runs from the first administration of any medication 
for mental disorder, not just the medication in question. It does not matter 
whether that medication was given with the patient’s consent or by using the 
powers in the Act to give treatment without consent. The three month period 
does not run from the date of the start of the patient’s detention (and, by 
definition, cannot start before the patient was first detained). 
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16.30 	 At the time of publication, no treatments are specified in regulations, so only 
medication after three months is covered by section 58. If, in due course, any 
type of medication were to be specified in regulations, section 58 would apply 
to that type of medication at all times. There would be no exception for the 
first three month period. Medication specifically for the purposes of ECT is 
covered by section 58A, not section 58. 

16.31 	 A detained patient may not be given a section 58 treatment unless one of the 
three sets of conditions set out in table 16.3 are met. 

Table 16.3: Conditions for giving treatment under section 58 

Section 58 treatment may be given 

if the patient has consented to the treatment; and 

either the approved clinician in charge of it, or a SOAD, has 
certified that the patient is capable of understanding the nature, 
purpose and likely effects of the treatment and has consented to it; 

or a SOAD has certified in writing that: 

• the patient is capable of understanding the nature, purpose and 
likely effects of the treatment, but has not consented to it; and 

• it is appropriate for the treatment to be given; 
or a SOAD has certified in writing that: 

• the patient is not capable of understanding the nature, purpose 
and likely effects of the treatment; and 

• it is appropriate for the treatment to be given. 

16.32 	 The effect is that a section 58 treatment may not be given to a patient who 
cannot, or will not, consent to it, unless it is approved by a SOAD. 

16.33 	 As with section 57, before deciding whether to certify that treatment is 
appropriate, the SOAD must consult a nurse and one other person (not a 
nurse or doctor), who have both been professionally concerned with the 
patient’s treatment. Again, this must be in addition to any consultation with 
the approved clinician in charge of the proposed treatment, or the patient’s 
responsible clinician (if different). 

16.34 	 Like a section 57 certificate, a certificate under section 58 may relate to more 
than one type of treatment and may authorise both a one-off administration 
or a course of treatment (either on an open-ended basis or for a specific 
period). 

16.35 	 The clinician in charge of a section 58 treatment must be an approved clinician, 
unless the treatment is being given with the patient’s consent and on the 
basis of a section 58 certificate issued by a SOAD. (It is section 61, rather than 
section 58 itself, which says that the clinician in charge of section 58 treatment 
without the patient’s consent must be an approved clinician.) 
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16.36	 A section 58 certificate ceases to apply to a treatment if the premise on which 
it was given no longer applies. In other words: 

•	 A certificate given on the basis that the patient consents no longer applies 
to any treatment to which the patient withdraws consent, or if the patient 
loses the capacity to consent to it. 

•	 A treatment approved by a SOAD on the basis that a patient cannot 
consent to it ceases to be approved if the patient gains (or regains) the 
capacity to consent to it. 

•	 A treatment approved by a SOAD on the basis that the patient is refusing 
to consent to it ceases to be approved if the patient loses the capacity to 
consent to it (and therefore refuse it). 

16.37 	 The certificate could continue to apply to any other treatments (eg if the 
patient has only withdrawn consent to one of the types of treatment specified 
in the certificate). 

16.38 	 However, the combined effect of sections 60 and 62(3) is that in the first 
two cases described in paragraph 16.36, treatment (or a course of treatment) 
that has already been started may be continued, pending compliance with 
section 58, if the approved clinician in charge of the treatment considers 
that discontinuing it would cause serious suffering to the patient. “Pending 
compliance” means it may be continued for as long as it takes to issue or 
obtain a new certificate, or for it to be decided that a new certificate should 
not be issued. 

16.39 	 Certificates by approved clinicians or SOADs saying that patients have 
consented to section 58 treatment are to be given on Form T2. SOAD 
certificates saying that section 58 treatment is appropriate even though the 
patient either cannot or will not consent are to be given on Form T3. However, 
the equivalent Welsh form will have been used by a SOAD if the patient was 
detained in Wales at the time the certificate was originally given. 

Treatment requiring consent and/or a second opinion [section 58A and 
regulation 27] 

16.40 	 Section 58A applies to detained patients (as described in table 16.1) and to 
all other patients aged under 18 (whether or not they are detained) except 
SCT patients. 

16.41 	 The treatments to which section 58A applies (“section 58A treatments”) are: 

•	 electro-convulsive therapy (ECT); and 

•	 treatments specified in regulations under section 58A(1)(b). 

16.42 	 At the time of publication, the only treatment specified in regulations is 
medication administered as part of ECT. 

16.43 	 A detained patient aged 18 or over may only be given a section 58A treatment 
if one of the two sets of conditions set out in table 16.4 is met. 
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Table 16.4: Conditions for giving treatment under section 58A to detained patients 
aged 18 or over 

Section 58A treatment may be given to a detained patient aged 18 or over 

if the patient has consented to the treatment; and 

the approved clinician in charge of it, or a SOAD, has certified that 
the patient is capable of understanding the nature, purpose and 
likely effects of the treatment and has consented to it; 

or a SOAD has certified in writing that: 

• the patient is not capable of understanding the nature, purpose 
and likely effects of the treatment; but 

• it is appropriate for the treatment to be given; and 

• giving the treatment would not conflict with an advance decision 
or a decision made by a donee or deputy or by the Court of 
Protection in accordance with the Mental Capacity Act 2005 
(MCA). 

16.44 	 The effect is that section 58A cannot be used to treat patients who have the 
capacity to consent to treatment, but who have not done so. 

16.45 	 In the conditions described above (and in table 16.5), the term “advance 
decision” means an advance decision by the patient to refuse the treatment in 
question, which the SOAD is satisfied is valid and applicable to the treatment, 
as those terms are defined in sections 24 to 26 of the MCA. In other words, 
an advance decision to refuse treatment which a clinician would have to 
respect in any other circumstances. 

16.46 	 A “donee” (more often termed an “attorney”) means a donee of a lasting 
power of attorney (as defined by section 9 of the MCA) created by the 
patient. A “deputy” means a deputy appointed for the patient by the Court 
of Protection under section 16 of the MCA. In both cases, the term “decision” 
means a decision which that person takes on behalf of the patient within the 
scope of their authority and in accordance with the MCA – in other words, a 
decision which would be effective in any other circumstances. 

16.47 	 Patients aged under 18 may not be given a section 58A treatment unless one 
of the two sets of conditions set out in table 16.5 is met. 
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Table 16.5: Conditions for giving treatment under section 58A to patients aged 
under 18 

Section 58A treatment may be given to a patient under 18 

if the child or young person has consented to the treatment and a 
SOAD has certified that: 

• the child or young person is capable of understanding the nature, 
purpose and likely effects of the treatment and has consented to 
it; and 

• it is appropriate for the treatment to be given; 
or a SOAD has certified in writing that: 

• the child or young person is not capable of understanding the 
nature, purpose and likely effects of the treatment; but 

• it is appropriate for the treatment to be given; and 

• (if the patient is 16 or 17 years old) giving the treatment would 
not conflict with any decision made by a deputy or by the Court 
of Protection in accordance with the MCA. 

16.48 	 In other words, no child or young person under 18 may be given a section 58A 
treatment for mental disorder unless it is approved by a SOAD. 

16.49 	 If the second set of conditions applies and the child or young person is a 
detained patient, no further legal authority is needed to give the treatment. 
But if the child or young person is not a detained patient, then as well as the 
certificate, it is still necessary to have the normal legal authority to treat the 
patient which would be required if section 58A did not exist. Depending on 
the circumstances, that authority might (for example) come from a court order, 
or (in the case of a young person aged 16 or 17) the provisions of the MCA. 

16.50 	 Before deciding to give a certificate in the case of a patient (of any age) who 
is not capable of understanding the nature, purpose or likely effects of the 
proposed treatment, the SOAD must consult a nurse and one other person 
(not a nurse or doctor), who have both been professionally concerned with 
the patient’s treatment. This must be in addition to any consultation with the 
approved clinician (or other person) in charge of the proposed treatment, or 
with the patient’s responsible clinician (if they have one). 

16.51 	 Like other certificates under Part 4, certificates under section 58A may relate 
to more than one type of treatment and may authorise both a one-off 
administration or a course of treatment (either on an open-ended basis or 
for a specific period). 
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16.52 	 The combined effect of section 58A itself and sections 61 and 64(1B) is 
that the clinician in charge of a section 58A treatment must be an approved 
clinician, unless the treatment is being given: 

•	 to a child or young person under 18 who is not a detained patient; or 

•	 (in any other case) with the patient’s consent and on the basis of a section 
58A certificate issued by a SOAD. 

16.53 	 Like a certificate under section 58, a section 58A certificate ceases to apply 
to a treatment if the premise on which it was given no longer applies (see 
paragraph 16.36). But if it has ceased to apply because a patient who had 
consented has now lost the capacity to consent, or a patient who lacked the 
capacity to consent has now gained it, the effect of sections 60 and 62(3) is 
that the treatment in question may be continued if the clinician in charge of 
the treatment considers that discontinuing it would cause serious suffering to 
the patient. Because treatment may only be continued “pending compliance 
with section 58A”, this does not allow treatment to be continued against the 
wishes of a patient who has the capacity to refuse it. 

16.54 	 A new section 58A certificate is not required just because a young person 
reaches the age of 18. 

16.55 	 Certificates by approved clinicians or SOADs saying that patients aged 18 or 
over have consented to section 58A treatment are to be given on Form T4. 
A SOAD certificate saying that section 58A treatment is appropriate for a 
patient aged under 18 who has consented is to be given on Form T5. A SOAD 
certificate saying that section 58A treatment is appropriate even though the 
patient (of any age) either cannot or will not consent is to be given on Form 
T6. However, the equivalent Welsh form will have been used by a SOAD if the 
patient was a Welsh patient at the time the certificate was originally given. 

Cases of urgency where sections 57, 58 and 58A do not apply – 
immediately necessary treatment [section 62] 

16.56 	 Sections 57 and 58 do not apply if the treatment in question is: 

•	 immediately necessary to save the patient’s life; 

•	 a treatment which is not irreversible, but which is immediately necessary to 
prevent a serious deterioration of the patient’s condition; 

•	 a treatment which is not irreversible or hazardous, but which is immediately 
necessary to alleviate serious suffering by the patient; or 

•	 a treatment which is not irreversible or hazardous, but which is immediately 
necessary to prevent the patient from behaving violently or being a danger 
to himself or to others, and represents the minimum interference necessary 
to do so. 

16.57 	 Section 58A does not apply to ECT if the ECT falls with the first two categories 
above. Regulations about other section 58A treatments can say which of the 
categories of immediate necessity above apply in each case. At the time of 
publication, only the first two categories in paragraph 16.56 above apply. 
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16.58 	 A treatment is irreversible if it has irreversible physical or psychological 
consequences which are unfavourable to the patient. (A treatment is not 
irreversible merely because it has irreversible consequences which are of 
benefit to the patient). A treatment is hazardous if it entails “significant 
physical hazard to the patient”. 

16.59 	 The fact that sections 57, 58 or 58A are disapplied does not mean that the 
treatment can automatically be given. All it means is that the particular 
requirements of those sections do not apply. There would still need to be a 
lawful basis on which to give the treatment in question. 

16.60 	 For detained patients, the required authority might be found in section 63, 
as described in paragraph 16.15, provided the treatment is given by or under 
the direction of an approved clinician. Otherwise, the treatment could only 
be given with the patient’s consent, or where (under the MCA or any other 
law) treatment is given in the patient’s best interests in the absence of the 
patient’s consent. 

Disapplication of section 58 and 58A in respect of SCT patients recalled 
to hospital [section 62A] 

16.61 	 In certain circumstances, sections 58 and 58A do not apply to SCT patients 
who have been recalled to hospital, including those patients whose CTOs are 
then revoked. Typically, this is where the treatment in question has already 
been certified as appropriate by a SOAD in a “Part 4A certificate” (although 
that is not the only case). Details are given in chapter 17. 

Reporting to MHAC on treatments approved by SOADs [section 61] 

16.62 	 Where a SOAD has certified that a treatment is appropriate and that treatment 
has, in fact, been given to the patient, reports on the treatment and the 
patient’s condition must be sent to MHAC. (This does not apply to certificates 
given by SOADs on Forms T2 or T4, or the Welsh equivalents, because 
in those cases the SOAD is only certifying the patient’s consent, not the 
appropriateness of the treatment.) 

16.63 	 Reports must be submitted to MHAC whenever MHAC requests. But for 
detained patients (or SCT patients who were recalled to hospital and detained 
there at the time of the treatment), they must automatically be made: 

•	 on the next occasion on which the patient’s responsible clinician sends 
a report to the hospital managers under section 20 in order to renew 
detention (see paragraphs 12.66 to 12.71), under section 20A to extend 
SCT (see paragraphs 15.72 to 15.77), or under section 21B to confirm 
the detention or SCT of a patient who has been absent without leave for 
more than 28 days (see paragraphs 12.78 to 12.82 and 15.84 to 15.89 
respectively); 

•	 for restricted patients, at the end of six months starting with the day of 
the patient’s hospital order, hospital direction or transfer direction, or 
(for treatment after those first six months) on the next occasion that the 
responsible clinician makes a report on the patient to the Secretary of State 
for Justice (see paragraph 12.96). 
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16.64 	 The reports must be made by the approved clinician in charge of the treatment 
in question. In some cases, this may mean that more than one person may 
have to report on the same patient at the same time. 

16.65 	 For section 57 treatments and section 58A treatments for patients aged under 
18 who are not detained patients, section 64 says that “approved clinician 
in charge of the treatment” means the person in charge of the treatment in 
question, whether or not that person is an approved clinician. 

MHAC’s power to withdraw certificates [sections 61(3) and 62(3)] 

16.66 	 Under section 61(3), MHAC may at any time notify the person in charge of a 
particular treatment that a SOAD certificate (other than one merely confirming 
a patient’s consent) will no longer apply to that treatment from a specified 
date. The certificate may continue to apply to other types of treatments. 

16.67 	 If so, the treatment must be stopped unless or until a new certificate is 
obtained (or a certificate is no longer needed because, for example, the patient 
is now consenting). However, as a result of section 62(3), a treatment or a 
course of treatment which is already in progress may continue if the clinician in 
charge of it considers that discontinuing it would cause serious suffering to the 
patient, pending (re-)compliance with section 57, 58 or 58A (as applicable). 
For detained patients, the person in charge of the treatment must be an 
approved clinician, unless it is a section 57 treatment. 

Summary of the requirements of sections 57, 58 and 58A 

16.68 	 Table 16.6 gives a summary of the requirements of sections 57, 58 and 58A. 

Table 16.6: Summary of requirements of sections 57, 58 and 58A 

Section Detained 
patient who 
can consent 

Detained 
patient 
who cannot 
consent 

Other patient Section does not apply if 
a treatment is 

57 Consent 
and second 
opinions 

Not permitted Consent 
and second 
opinions 

immediately necessary 
under section 62 in the 
view of the clinician in 
charge. 

58 Consent 
or second 
opinion 

Second 
opinion 

Not applicable immediately necessary 
under section 62 in the 
view of the approved 
clinician in charge; or 

authorised by section 
62A instead (recalled SCT 
patients only). 
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Section Detained 
patient who 
can consent 

Detained 
patient 
who cannot 
consent 

Other patient Section does not apply if 
a treatment is 

58A Consent 
(and, if under 
18, second 
opinion) 

No contrary 
advance 
decision or 
decision of 
attorney, 
deputy or 
Court of 
Protection 
and 
second 
opinion. 

Under 18s 
only: 

Second 
opinion (in 
addition 
to normal 
authority to 
treat) 

immediately necessary 
under section 62 in the 
view of the approved 
clinician in charge* but 
only to save the patient’s 
life or prevent serious 
deterioration;† or 

authorised by section 
62A instead (recalled SCT 
patients only). 

* 	The clinician in charge does not need to be an approved clinician if the patient is 
under 18 and neither detained nor an SCT patient. 

† What counts as “immediately necessary” under section 62 may be different for any 
further forms of treatment added to section 58A by regulations in due course. 
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Chapter 17 
Medical treatment of supervised 
community treatment patients (Part 4A) 

Introduction 

17.1	 This chapter describes the provisions of Part 4A of the Act which apply to 
supervised community treatment (SCT) patients, except when they have been 
recalled to hospital. It also describes the special provisions in Part 4 which 
apply to SCT patients when they have been recalled to hospital. 

Definitions 

17.2	 Definitions of “medical treatment”, “approved clinician in charge of 
the patient’s treatment”, “second opinion appointed doctor (SOAD)”, 
“appropriate”, “donee” (or “attorney”), “deputy”, “section 57 treatment”, 
“section 58 treatment” and “section 58A treatment” in chapter 16 also apply 
in this chapter. 

Key requirements of Part 4A [section 64A and 64B] 

17.3	 Medical treatment for mental disorder may not be given (by anyone, in 
any circumstances) to SCT patients who have not been recalled to hospital, 
unless the requirements of Part 4A of the Act are met. (The only exception is 
treatment given in accordance with section 57 – see paragraph 16.16 onwards.) 

17.4 	 The requirements of Part 4A are of two types – authority and certification: 

•	 In all cases, the person giving the treatment must have the authority to do so. 

•	 In most cases, if the treatment is a section 58 or 58A type treatment 
(at present, medication and electro-convulsive therapy (ECT)), the certificate 
requirement must also be met. 

17.5	 A treatment is a “section 58 type treatment” if it would be a section 58 
treatment if the patient were detained (see paragraphs 16.24 to 16.39). Likewise, 
a “section 58A type treatment” is a treatment which would be a section 58A 
treatment if the patient were detained (see paragraphs 16.40 to 16.55). 

Authority to treat – patients aged 16 or over [section 64C(2), 64D, 64G, 
64J and 64K and regulation 28] 

17.6	 Whether or not the certificate requirement also applies, there must always be 
authority to give the treatment. 

17.7	 If the patient has the capacity to consent to the treatment in question, the 
patient’s own consent provides the authority for giving it. 

17.8	 Patients aged 16 or over have the capacity to consent unless they lack 
the capacity to make the decision, as defined in the Mental Capacity 
Act 2005 (MCA). 
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17.9	 If someone else is empowered under the MCA to consent on the patient’s 
behalf when the patient lacks the capacity to consent themselves, then that 
other person’s consent to the treatment would provide the necessary authority. 
That other person could be an attorney (donee), a deputy or the Court of 
Protection itself. 

17.10	 In any other case, there will only be authority to give treatment to an SCT 
patient aged 16 or over if the following conditions are met: 

•	 first, the person giving the treatment has taken reasonable steps to establish 
whether the patient does or does not have the capacity to consent to it; 

•	 second, having taken those steps, the person giving the treatment 
reasonably believes the patient lacks the capacity to consent to it; 

•	 third, either the person giving the treatment has no reason to believe that 
the patient objects to the treatment, or the person giving the treatment 
does have reason to believe that the patient objects, but it is not necessary 
to use any force against the patient in order to give the treatment; 

•	 fourth, the person giving the treatment is either the approved clinician who 
is in charge of the treatment in question, or someone acting under that 
approved clinician’s direction; 

•	 fifth, giving the treatment does not conflict with an advance decision made 
by the patient, which the person giving the treatment is satisfied is both 
valid and applicable to the treatment in question; and 

•	 sixth, giving the treatment does not conflict with a decision lawfully made 
by an attorney, a deputy or the Court of Protection. 

17.11	 In deciding whether a patient objects to treatment, the person concerned must 
consider all the reasonably ascertainable evidence. This includes what can 
be ascertained about the patient’s behaviour, wishes, feelings, views, beliefs 
and values, both past and present. But evidence from the past is only to be 
considered where it remains appropriate to do so. In other words, it should 
not be considered where it is no longer relevant because, for example, it is 
undisputed that the patient’s views or beliefs have since changed. 

17.12	 The third, fourth, fifth and sixth conditions above do not apply if the treatment 
is immediately necessary and: 

•	 either it is not necessary to use force against the patient; or 

•	 the treatment needs to be given in order to prevent harm to the patient, 
and the force used is a proportionate response to the likelihood of the 
patient suffering harm and the seriousness of that harm. 

17.13	 As in Part 4, treatment is immediately necessary if it is: 

•	 immediately necessary to save the patient’s life; or 

•	 a treatment which is not irreversible, but which is immediately necessary to 
prevent a serious deterioration of the patient’s condition, 

or (unless it is a section 58A treatment): 
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•	 a treatment which is not irreversible or hazardous, but which is immediately 
necessary to alleviate serious suffering by the patient; or 

•	 a treatment which is not irreversible or hazardous, but which is immediately 
necessary to prevent the patient from behaving violently or being a danger 
to himself or to others, and represents the minimum interference necessary 
to do so. 

See paragraph 16.56 for further explanation of these terms. 

17.14	 In summary, the effect of this is that: 

•	 unless the person giving the treatment reasonably believes that the patient 
lacks the capacity to consent, they cannot treat the patient unless the 
patient consents. If the patient does not consent, the treatment cannot be 
given unless the patient is recalled to hospital; or 

•	 if the person giving the treatment reasonably believes that the patient 
lacks the capacity to consent, then treatment can be given, but only if the 
strict criteria set out above are met. Among other things, this means that, 
except in an emergency, physical force cannot be used in order to give the 
treatment against the patient’s objections (unless the patient’s attorney or 
deputy, or the Court of Protection has consented to it on their behalf); 

and: 

•	 where patients have an attorney or deputy who can consent to the 
treatment on their behalf, that person’s lawful consent provides authority to 
give the treatment. Conversely, except in emergencies, treatment cannot be 
given if it goes against a lawful decision of such an attorney or deputy; 

•	 similarly, treatment can be given if it is authorised by the Court of Protection 
and, except in emergencies, it cannot be given if it goes against a decision 
of the court; and 

•	 except in emergencies, treatment cannot be given contrary to a valid and 
applicable advance decision by the patient to refuse the treatment. 

17.15	 By definition, decisions of attorneys, deputies and the Court of Protection will 
only be relevant where patients lack the capacity to take the relevant decisions 
for themselves. 

Authority to treat – patients under 16 [section 64E(6), 64F, 64G, 64J 
and 64K] 

17.16	 The rules on authority to treat for children aged under 16 are similar to those 
for older patients, but the MCA is not directly relevant. 

17.17	 Where the rules for older patients refer to the capacity to consent, the rules for 
children refer to “competence” instead. Competence means that the child has 
sufficient understanding and intelligence to enable them to fully understand 
what is involved in a proposed treatment. As with an adult’s capacity to 
consent, competence may fluctuate over time. Similarly, a child may be 
competent to consent to some treatments but not others. 
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17.18	 If the child has the competence to consent to the treatment in question, the 
patient’s own consent provides the necessary authority for giving it. 

17.19	 In any other case, there will only be authority to give the treatment if the 
following conditions are met: 

•	 first, the person giving the treatment has taken reasonable steps to establish 
whether the child is or is not competent to consent to it; 

•	 second, having taken those steps, the person giving the treatment 
reasonably believes that the child is not competent to consent; 

•	 third, either the person giving the treatment has no reason to believe that 
the patient objects to the treatment, or the person giving the treatment 
does have reason to believe that the patient objects, but it is not necessary 
to use any force against the patient in order to give the treatment; and 

•	 fourth, the person giving the treatment must either be the approved 
clinician who is in charge of the treatment in question, or someone acting 
under that approved clinician’s direction. 

17.20	 As with older patients, the third and fourth conditions above do not apply if: 

•	 the treatment is immediately necessary; and 

•	 if it is necessary to use force against the patient, the treatment needs to be 
given in order to prevent harm to the patient and the use of such force is a 
proportionate response to the likelihood of the patient suffering harm and 
the seriousness of that harm. 

17.21	 The term “immediately necessary” has the same meaning as for older patients 
(see paragraph 17.14), and clinicians must take the same factors into account 
in deciding whether a child is objecting (see paragraph 17.11). 

17.22	 A parent (or another person with parental responsibility) cannot consent to 
treatment for mental disorder on behalf of a child or young person who is an 
SCT patient. Nor can they refuse such treatment on such a patient’s behalf. 

Certificate requirement – SCT patients of any age [sections 64B, 64C, 
64E, 64H and 119(2) and regulation 28] 

17.23	 If the treatment in question is a section 58 or 58A type treatment, then 
as well as there being authority to give the treatment, it is normally necessary 
for the treatment in question to have been approved by a Part 4A certificate. 
The exceptions to this rule are set out below. 

17.24	 A Part 4A certificate is a certificate given by a SOAD saying that it is 
appropriate for one or more section 58 or section 58A type treatments to be 
given to an SCT patient. 

17.25	 The SOAD must specify on the certificate the treatments to which it applies 
and any time limits and conditions to which the approval of any or all of 
those treatments is subject. The SOAD may also specify which (if any) of the 
treatments approved on the certificate may be given to the patient on recall to 
hospital without the need for a separate certificate under Part 4 of the Act (see 
paragraph 17.34 onwards). 
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17.26	 Before issuing the certificate, the SOAD must consult two other people who 
have been professionally concerned with the patient’s medical treatment. 
Only one of those two people may be a doctor and neither may be the 
patient’s responsible clinician or the approved clinician in charge of any of the 
treatments that are to be specified on the certificate. 

17.27	 As a result, the certificate would not authorise any treatment if, at the time 
it is proposed to give the treatment, the person who is now the patient’s 
responsible clinician or the approved clinician in charge of the treatment in 
question happens to be one of the two people who were originally consulted 
by the SOAD before issuing the certificate. 

17.28	 Part 4A certificates are to be given by SOADs using Form CTO11 (but a 
patient in England may have a Part 4A certificate on the equivalent Welsh 
form, if it was originally given in accordance with the Welsh regulations 
instead). For these purposes, SOADs may at any reasonable time visit and 
interview SCT patients in a hospital, another establishment as defined in the 
Care Standards Act 2000 (eg a care home or children’s home) or any other 
place to which they are given access. They may also require the production 
of and inspect records relating to the patient’s treatment there. Anyone who 
obstructed their access to patients or their records without reasonable cause 
would be guilty of the offence of obstruction under section 129 of the Act 
(see chapter 38). 

Exceptions to the certification requirement [section 64B(3), 64C(4) to (9), 
64E(3) to (5) and 64G] 

17.29	 A certificate is not required for any medication which is a section 58 type 
treatment: 

•	 during the period of one month starting with the day on which the patient 
became (or last became) an SCT patient; or 

•	 if less than three months has passed since the patient was first administered 
medication during an unbroken period of detention and SCT (or an 
unbroken succession of periods of detention and SCT). 

17.30	 In other words, as well as the equivalent of the three month rule in section 58 
(see paragraphs 16.25 to 16.29), there is also no requirement for a certificate 
for section 58 type treatment during the first month of any period of SCT. 
But both of these exceptions only apply to medication, and neither applies to 
medication used as part of ECT, because it is a section 58A type treatment. 
(Nor would these exceptions apply to any type of medication that was 
specified in regulations under section 58(1)(a) of the Act in due course. But at 
the time of publication, no such regulations had been made.) 
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17.31	 In addition, a certificate is not required for any form of treatment if it is: 

•	 immediately necessary to save the patient’s life; or 

•	 a treatment which is not irreversible, but which is immediately necessary to 
prevent a serious deterioration of the patient’s condition, 

or (unless it is a section 58A treatment): 

•	 a treatment which is not irreversible or hazardous, but which is immediately 
necessary to alleviate serious suffering by the patient; or 

•	 a treatment which is not irreversible or hazardous, but which is immediately 
necessary to prevent the patient from behaving violently or being a danger 
to himself or to others, and represents the minimum interference necessary 
to do so. 

(See paragraph 16.56 for further explanation.) 

17.32	 However, even if a certificate is not necessary (for whichever reason), there 
must still be authority to give the treatment, as described earlier in this chapter. 

SCT patients recalled to hospital [section 62A] 

17.33	 Part 4A does not apply to the treatment of SCT patients who have been 
recalled to hospital, unless or until they are released from the resulting 
detention in hospital (see paragraphs 15.63 to 15.65). 

17.34	 Part 4 applies to such patients instead, but with three differences. 

17.35	 First, treatment which would otherwise require a certificate under section 58 or 
58A can be given without such a certificate if it is expressly approved instead 
by the patient’s Part 4A certificate (if the patient has one). 

17.36	 For these purposes, a treatment is only expressly approved by a Part 4A 
certificate if the SOAD who gave the certificate explicitly states in it that the 
treatment in question may be given to a patient who has been recalled. 

17.37	 Such approval may be subject to conditions, which could be different from 
those which apply when the patient has not been recalled. A SOAD might, for 
example, specify that treatment on recall may only be given if a patient who 
has the capacity to consent to it does so. 

17.38	 However, a Part 4A certificate cannot authorise treatment under section 58A 
for which there would be no authority under Part 4A itself, if the patient had 
not been recalled. In particular, it cannot authorise treatment without the 
consent of a person who has the capacity (or, in the case of a patient under 
16, the competence) to consent to the ECT (or other treatment) in question. 
Nor can it authorise section 58A treatment contrary to a valid and applicable 
advance decision, or the decision of an attorney, deputy or the Court of 
Protection. 

17.39	 Second, medication which would otherwise require a certificate under section 
58 can be given without such a certificate if the certificate requirement in Part 
4A would not yet apply to the treatment because less than one month has 
passed since the making of the patient’s community treatment order (CTO) 
(see paragraph 17.30). 
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17.40	 In other words, no certificate is required for the administration of most 
medication to a patient who has been an SCT patient for less than one month. 

17.41	 Third, treatment that was already in progress on the basis of a Part 4A 
certificate before the patient was recalled can be continued temporarily 
without a certificate, even if the Part 4A certificate does not expressly approve 
it, if the approved clinician in charge of the treatment in question considers 
that withdrawing the treatment would cause serious suffering to the patient. 
This also applies if treatment was already being continued after the withdrawal 
of a Part 4A certificate (see paragraph 17.47). 

17.42	 However, this exemption only applies pending compliance with section 58 
or 58A. In other words, it applies only for the time it takes to obtain the 
certificate that would normally be required, or for a SOAD to decide that it is 
not appropriate to issue such a certificate. 

17.43	 These exemptions to the requirements for certificates under Part 4 also apply 
to SCT patients whose CTOs have been revoked. However, for section 58 type 
treatments, the first and second exemptions (described in paragraphs 17.36 
and 17.40 respectively) apply only pending compliance with section 58 itself. 

17.44	 Table 17.1 summarises the circumstances in which the requirement to have a 
certificate under sections 58 or 58A of Part 4 does not apply to SCT patients 
recalled to hospital, or whose CTOs have been revoked. 

Table 17.1: Summary of exemptions from Part 4 certificate requirements for SCT and 
former SCT patients 

A section 58 or 58A certificate is not required for an SCT patient who has been 
recalled to hospital, or for a patient whose CTO has just been revoked, if: 
Medication which needs a certificate 
after 3 months under section 58 

ECT and other section 58 and 58A 
treatments 

it is specifically authorised in the Part 4A 
certificate for use on recall;* or 

it is specifically authorised in the Part 4A 
certificate for use on recall; or 

before the patient was recalled, it was 
properly being provided on the basis 
of a Part 4A certificate (including one 
which had been withdrawn) and is only 
being continued to avoid serious suffering 
to the patient and pending a new 
certificate; or 

before the patient was recalled, it was 
properly being provided on the basis 
of a Part 4A certificate (including one 
which had been withdrawn) and is only 
being continued to avoid serious suffering 
to the patient and pending a new 
certificate; or 

it is permitted under Part 4 anyway, 
without a certificate, because it is 
immediately necessary; or 

it is permitted under Part 4 anyway, 
without a certificate, because it is 
immediately necessary. 

it is less than one month since the patient 
became an SCT patient.* 

* but once the patient’s CTO is revoked, these exemptions only apply to 
section 58 type treatments pending compliance with section 58. 
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SCT patients in hospital without having been recalled 

17.45	 Part 4A continues to apply to SCT patients who are in hospital, either 
voluntarily or when complying with a condition of their CTOs without having 
been recalled. 

Withdrawal of Part 4A certificates [section 64H] 

17.46	 The Mental Health Act Commission (MHAC) may at any time notify the 
person in charge of the treatment in question that a Part 4A certificate will 
cease to apply from a certain date. 

Note: the Health and Social Care Act 2008 includes measures to abolish MHAC and 
transfer its functions (in relation to England) to the new Care Quality Commission. 
This change is not expected to take effect until April 2009. 

17.47	 Once the certificate ceases to apply, it can no longer be used to comply with 
whatever certificate requirement needs to be met. Treatment which cannot be 
given without a certificate must either be stopped completely or suspended 
while a new certificate is sought. 

17.48	 However, pending compliance with the relevant requirement for a certificate, 
treatment may be continued temporarily if the person in charge of the 
treatment in question considers that withdrawing the treatment would cause 
serious suffering to the patient. (This continues to apply even if the patient is 
recalled to hospital.) 

Reports to MHAC on treatment given in accordance with a Part 4A 
certificate [sections 64H(4) and 62(1)] 

17.49	 Where treatment has been given on the basis of a Part 4A certificate, the 
person in charge of the treatment must send MHAC a report under section 
64H on the treatment and the patient’s condition when requested to do so 
by MHAC. 

17.50	 In addition, a report must be given automatically to MHAC under section 61 if 
treatment is given on the basis of a Part 4A certificate to an SCT patient who 
has been recalled to hospital (including one whose CTO is then revoked), in 
lieu of a SOAD certificate under section 58 or 58A (see paragraphs 17.33 to 
17.44). This will only apply to treatment to which the patient either did not, or 
could not, consent. 

17.51	 In such cases, a report must be submitted by the approved clinician in charge 
of the treatment at the same time it would have to be given if the treatment 
had, in fact, been given on the basis of a section 58 or 58A SOAD certificate 
(see paragraphs 16.62 to 16.64). This means the approved clinician must make 
a report to MHAC on the next occasion that the responsible clinician submits 
a report under section 20 to renew the patient’s detention, under section 20A 
to extend the patient’s SCT, or under section 21B to confirm the patient’s 
detention or SCT after absence without leave for more than 28 days. 
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Chapter 18 
Conditional discharge 

Introduction 

18.1	 This chapter describes the provisions of the Act relating to the conditional 
discharge of restricted patients. See chapter 10 for more information on 
restricted patients generally. Only restricted patients may be conditionally 
discharged. 

Conditional discharge [sections 42, 73 and 75] 

18.2	 The Secretary of State for Justice may conditionally discharge restricted 
patients at any time, by issuing a warrant to that effect. 

18.3	 In certain circumstances, restricted patients must be conditionally discharged 
by the Tribunal (see chapter 21). 

18.4	 When conditionally discharging a patient, the Secretary of State will specify 
conditions to which the patient is to be subject. The Tribunal will typically do 
the same when conditionally discharging a patient (but does not have to do so). 
The Secretary of State may also impose conditions on patients conditionally 
discharged by the Tribunal. 

18.5	 In practice, these conditions will generally include a requirement for patients to 
maintain contact with their mental health care team and to accept supervision 
from a social worker, approved mental health professional or probation officer 
(a “social supervisor”) and a psychiatrist (a “psychiatric supervisor”). They 
may also, for example, include conditions requiring patients to live at a certain 
place (eg accommodation that can provide a particular level of supervision or 
support) or to stay away from a certain place, eg the place where the crime 
which led to their detention in hospital (their “index offence”) was committed. 

18.6	 While patients are conditionally discharged, the people appointed to supervise 
them will be required by the Secretary of State for Justice to submit a report 
at regular intervals. In practice, the Secretary of State normally asks for reports 
one month after the patient’s discharge and at quarterly intervals thereafter. 

18.7	 Conditionally discharged patients may not apply to the Tribunal for their 
absolute discharge until the end of the 12 months starting with the day of 
their conditional discharge. They may apply once in the next 12 month period 
and once in every subsequent two year period – see chapter 22. 

18.8	 Where it decides not to discharge conditionally discharged patients absolutely, 
the Tribunal may vary the conditions to which they are subject. 

18.9	 The Secretary of State may vary conditions imposed on patients (including 
those imposed by the Tribunal) at any time. 
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Recall to hospital [section 42(3) and (4)] 

18.10	 The Secretary of State for Justice may at any time recall a restricted patient 
to hospital, if it is necessary for the protection of the public in the light of the 
patient’s mental disorder. 

18.11	 This is done by a warrant, which will specify the hospital (or hospital unit) to 
which the patient is recalled. This can be any hospital or unit in England or 
Wales. In urgent cases, a direction recalling a patient may be given verbally 
outside office hours by a duty officer of the Ministry of Justice’s Mental Health 
Unit on behalf of the Secretary of State. In practice, the warrant would then 
normally be provided on the next working day. 

18.12	 If the hospital (or unit) specified in the recall warrant is not the one from 
which patient was conditionally discharged, the original hospital order, hospital 
direction or transfer direction is then treated as if it had specified the new 
hospital or unit. 

18.13	 Once recalled, and until they are readmitted to hospital, patients are treated 
as if they were absent without leave from the hospital or unit specified in the 
recall warrant. The effect is that they may be taken into custody and taken to 
the hospital or unit in question, if necessary (see paragraph 12.60). 

18.14	 Like other restricted patients, patients who have been recalled to hospital from 
conditional discharge can only be discharged again by or with the Secretary of 
State’s consent, or by the Tribunal. 

Applications and references to the Tribunal by and in respect of recalled 
patients [sections 70 and 75(1)(b)] 

18.15	 The Secretary of State must refer the case of all recalled patients to the 
Tribunal immediately, and in any case within one month of their return. 

18.16	 For most purposes, patients recalled to hospital are treated as if they were 
being detained for the first time. In particular, recall resets the periods during 
which patients may apply to the Tribunal. 

18.17	 The effect of this is that patients may not apply to the Tribunal until a further 
six months have passed from their return. They may then apply once during 
the six months following that, and once in each subsequent 12 month 
period. This applies to all types of restricted patients, even those who were 
able to make an application in the first six months of their original detention. 
(However, as described above, all recalled patients will have had their cases 
referred to the Tribunal by the Secretary of State on their recall.) 

18.18	 For the purpose of the rules on applications and references to the Tribunal, 
patients’ “return” means the day on which they arrive at, or are brought 
to, the hospital (or unit) to which they are recalled. If they are already in the 
hospital or unit at the time, it means the date of the recall warrant. 
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Ending of conditional discharge [sections 42(1) and (5) and 75] 

18.19	 Conditionally discharged patients (unless they have been recalled to hospital, 
and are therefore detained again) cease to be subject to conditional discharge 
– and therefore to recall to hospital – if: 

• they are absolutely discharged by the Tribunal; 

• the Secretary of State for Justice lifts their restrictions; or 

• their restrictions expire. 

18.20	 The Tribunal may absolutely discharge a conditionally discharged patient at 
any time – see paragraph 21.34. 

18.21	 The Secretary of State for Justice has the discretion under the Act to lift a 
restriction order, limitation direction or restriction direction. The Secretary of 
State may do this if satisfied that the restrictions are no longer necessary for 
the protection of the public from serious harm. 

18.22	 In addition, there are certain circumstances in which a restriction order, 
limitation or restriction direction will expire automatically, as set out in table 18.1. 

Table 18.1: Expiry of restrictions 

Patient subject to Restrictions end 
automatically 

Notes 

Hospital order and 
restriction order 

at the end of the 
period for which the 
restriction order was 
imposed 

This will only happen where the 
restriction order was given in England 
or Wales before 1 October 2007 and 
the court chose to give a restriction 
order for a fixed period, or where 
the patient is treated as subject to a 
restriction order of limited duration 
on transfer from an equivalent order 
imposed outside England or Wales. 

Hospital and 
limitation direction 
Restricted 
transfer direction 
(sentenced 
prisoner) 

on the patient’s 
release date 

The release date is the date (if any) 
on which patients would have been 
entitled to be released from prison 
(or its equivalent) had they not been 
detained in hospital instead (see 
paragraph 8.13). 

18.23	 In practice, the same effect will sometimes result from a successful appeal 
against sentence. 

18.24	 When the Secretary of State lifts the restrictions on a conditionally discharged 
patient, or they expire automatically, the associated hospital order, hospital 
direction or transfer direction comes to an end as well. In other words, the 
patient is absolutely discharged and can no longer be recalled to hospital. 

18.25	 See chapter 10 for a description of the effect of the ending of restrictions on 
other restricted patients, including previously conditionally discharged patients 
who have been recalled to hospital. 
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Chapter 19 
Guardianship and guardianship orders


Introduction 

19.1	 This chapter describes the provisions of the Act relating to guardianship. 

Guardianship – general 

19.2	 The Act allows applications to be made for people (“patients”) to be placed 
under the guardianship of a guardian. The guardian may be a local social 
services authority (LSSA), or an individual (“a private guardian”), such as a 
relative of the patient, who is (in effect) approved by an LSSA. 

19.3	 In most cases it should be possible for patients who need care, but do not 
need to be in hospital, to receive that care without being subject to the control 
of guardianship. However, in a minority of cases, the powers which may be 
exercised by the guardian, and the structure imposed by guardianship, may 
assist relatives, friends and professionals to help a mentally disordered person 
manage in the community. 

Powers of guardians [section 8] 

19.4	 Guardians have three specific powers: residence, attendance and access. 

19.5	 The residence power allows a guardian to require a patient to live at a 
specified place. This may be used, for example, to discourage a patient from 
sleeping rough or living with people who may exploit or mistreat them, or to 
ensure that they reside in a particular hostel or other facility. 

19.6	 The attendance power lets a guardian require a patient to attend specified places 
at specified times for medical treatment, occupation, education or training. Such 
places might include a day centre, or a hospital, surgery or clinic, for example. 

19.7	 The access power entitles a guardian to require that access to the patient be 
given at the place where the patient is living, to any doctor, approved mental 
health professional (AMHP), or other specified person. This power could be 
used, for example, to ensure that patients do not neglect themselves. 

19.8	 The purpose of guardianship is therefore primarily to ensure that the patient 
receives care and protection rather than medical treatment. Although 
guardians have powers to require patients to attend for medical treatment, 
they do not have any power to make them accept the treatment. 

19.9	 Only the residence power may be directly enforced by taking the patient to 
the place in question if they will not go there voluntarily, although a person who 
refused to allow access to the patient without reasonable cause would be guilty 
of the offence of obstruction under section 129 (see chapter 38). So, in large 
part, the effectiveness of guardianship relies on the moral (rather than legal) 
authority of guardians and the quality of their relationship with the patient. 
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19.10	 Guardians’ powers are conferred on them to the exclusion of anyone else. 
In other words, no one else may take a decision on these matters which goes 
against a decision of the guardian. However, certain people do have the power 
to discharge patients from guardianship, which brings all the guardian’s powers 
to an end. Moreover, the decisions of a guardian may be subject to judicial 
review by the courts. 

No power to detain 

19.11	 Guardianship may be used to restrict patients’ liberty (eg by determining 
where they are to live) but it may not be used to deprive them of their liberty 
(ie to detain them). 

19.12	 If it is in patients’ best interests to be required to live at, or attend, a hospital 
or care home in which they will have to be deprived of their liberty, and they 
cannot make that decision for themselves, it may be necessary to obtain a 
deprivation of liberty authorisation under the Mental Capacity Act.4 If they are 
not eligible for such an authorisation, their detention could only be authorised 
by an application for admission (see chapter 2), or a transfer from guardianship 
to hospital under the Act (see paragraph 19.143 onwards). 

Routes into guardianship 

19.13	 A person may become subject to guardianship: 

•	 on the basis of an application for guardianship under Part 2 of the Act (“a 
Part 2 guardianship patient”); or 

•	 by being given a guardianship order by a court under Part 3 of the Act (“a 
Part 3 guardianship patient”) 

or because they are treated as if they were subject to one of the above on being: 

•	 transferred from detention in hospital (see paragraph 19.137 onwards); or 

•	 transferred from guardianship in Northern Ireland, the Channel Islands or 
the Isle of Man (but not Scotland) under Part 6 of the Act (see chapter 25). 

The powers of guardians are the same in all cases. So, too, are the other 
arrangements, except where noted below. 

Regulations about guardianship [section 9] 

19.14	 Section 9 allows the Secretary of State to make regulations about the way 
guardians exercise their powers and to impose other duties on private 
guardians and LSSAs. The Regulations include several such duties (described 
later in this chapter). 

Children and young people [sections 7, 33 and 37] 

19.15	 Patients may only be received into guardianship if they are at least 16 years 
old. A guardianship application under Part 2 may not be made in respect of 
a ward of court. 

4 The deprivation of liberty safeguards in the Mental Capacity Act are expected to be in force from April 2009. 
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Responsible LSSA [section 34(3)] 

19.16	 For the purposes of guardianship under the Act, the responsible LSSA is the 
one which is named in the guardianship application or order as the guardian 
(or which has agreed to be treated as if it were, where a patient is transferred 
from outside England or Wales). 

19.17	 If there is a private guardian, the responsible LSSA is the one for the area in 
which the guardian lives (whether or not the patient also lives in that area). 

19.18	 By definition, the identity of the responsible authority will change if the 
private guardian moves to another LSSA’s area. Otherwise, responsibility can 
be transferred between LSSAs by a transfer under section 19 (see paragraph 
19.134 onwards). 

Delegation of functions by LSSAs [section 23 and regulation 21] 

19.19	 With one exception, LSSAs may delegate their functions in relation to 
guardianship (and under the Act generally) to any committee, officer or other 
body or person to whom they can normally delegate functions under the Local 
Government Act 2000 (or the Local Government Act 1972, if relevant). 

19.20	 The one exception is LSSAs’ powers to discharge patients from guardianship. 
Decisions about discharge (including decisions not to discharge) may only be 
delegated in accordance with section 23 – see paragraphs 19.122 and 19.123. 

Grounds for applications for guardianship under Part 2 of the Act 
[section 7] 

19.21	 An application may be made for a patient to be received into guardianship on 
the grounds that: 

•	 they are suffering from mental disorder of a nature or degree which 
warrants their reception into guardianship; and 

•	 it is necessary in the interests of their welfare, or for the protection of other 
persons. 

19.22	 Here, and in the remainder of this chapter, “mental disorder” does not 
include a learning disability unless that learning disability is associated with 
abnormally aggressive or seriously irresponsible conduct on the part of the 
patient concerned. 

Making an application for guardianship 
[sections 7 and 11 and regulations 3 and 5] 

19.23	 An application for guardianship may be made by the patient’s nearest relative 
using Form G1, or by an AMHP acting on behalf of an LSSA using Form G2. 

19.24	 The application must state who is to be the guardian, ie the name of a 
proposed private guardian or of the LSSA. If there is to be a private guardian, 
the application must be accompanied by a written statement by the 
proposed private guardian confirming that they are willing to act as guardian. 
This statement must be included in the appropriate place on the application 
form itself. 
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19.25	 The application must also state the age of the patient. If applicants do not 
know the patient’s exact age, they must state (assuming it is true) that they 
believe the patient to be at least 16 years old. 

19.26	 An application must be made to the LSSA which is named as guardian. If there 
is to be a private guardian, it must be made to the LSSA for the area in which 
the proposed guardian lives (whether or not the patient also lives in that area). 

19.27	 Applications must be either delivered to the LSSA itself, delivered to a person 
authorised by the LSSA to receive them on the LSSA’s behalf, sent by post to 
the LSSA at its principal office or else (if the LSSA agrees) sent using the LSSA’s 
internal mail system. 

LSSAs’ duty to arrange for AMHP to consider making application [section 13] 

19.28	 LSSAs must arrange for an AMHP to consider a case on their behalf, if they 
have reason to believe that a guardianship application may need to be made 
in respect of a patient within their area. 

19.29	 AMHPs may make an application outside the area of the LSSA on whose 
behalf they are acting. This might be appropriate if, for example, a patient is 
temporarily being accommodated outside their home area. 

AMHPs’ duty to consult nearest relatives and nearest relatives’ right to 
object [section 11] 

19.30	 A guardianship application cannot be made if the patient’s nearest relative 
objects to it. The nearest relative may lodge an objection either directly with 
the AMHP, or with the LSSA on behalf of which the AMHP is considering the 
patient’s case. The objection does not have to be made in any particular form, 
provided it is clearly an objection to the proposed application being made. 

19.31	 An AMHP must therefore try to consult the person (if any) who appears to 
be the patient’s nearest relative before making the application. Case-law 
has established that consultation with the nearest relative can precede the 
obtaining of the two medical recommendations which are required for the 
application (Re Whitbread (Times Law Report) 14 July 1997) and that in 
suitable circumstances the approved mental health professional can carry 
out the duty to consult through the medium of another person (R. v South 
Western Hospital Managers, ex p. M. [1994] 1 All ER 161). 

19.32	 However, AMHPs do not have to consult the nearest relative if, in the 
circumstances, they think that it is not reasonably practicable or that it would 
involve unreasonable delay. For practical reasons, it may not always be possible 
to identify, locate and contact the nearest relative within a reasonable time. 
But it will also be impracticable to consult with the nearest relative where – in 
all the circumstances – the benefits to the patient of that consultation do not 
justify any infringement of the patient’s rights under Article 8 of the European 
Convention on Human Rights to privacy and family life (R. (on the application 
of E.) v Bristol City Council [2005] EWHC 74 QBD). 
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19.33	 If the nearest relative objects, the AMHP cannot make the application. But an 
unreasonable objection by a nearest relative is one of the grounds in section 
29(3) for the county court, on application, to transfer the powers of the 
nearest relative to another person (see chapter 33). 

AMHPs’ duty to make applications in certain cases [section 13] 

19.34	 As with applications for admission to hospital, AMHPs must make an application 
if they think that one ought to be made and if, taking into account the views 
of the relatives and any other relevant circumstances, they think it necessary 
and proper for them to make the application, rather than the nearest relative. 
This does not affect the rules about consultation with nearest relatives described 
above, or the powers of nearest relatives to object to an application. Relatives 
are defined for these purposes in section 26 (see paragraphs 33.7 to 33.12). 

Medical recommendations [sections 7(3) and 12 and regulations 4 and 5 
and Mutual Recognition Regulations] 

19.35	 Like an application for admission for hospital, a guardianship application 
must be supported by written recommendations from two doctors who have 
personally examined the patient, as follows: 

One doctor Other doctor 

Approved under section 12 

If the doctor approved under section 12 
does not have previous acquaintance 
with the patient: 

If practicable, a doctor who has previous 
acquaintance with the patient 
Otherwise: 

Any doctor 

19.36	 Doctors are approved under section 12 if they have been approved as such 
on behalf of the Secretary of State (or the Welsh Ministers) as having special 
experience in the diagnosis or treatment of mental disorder. Doctors who are 
approved clinicians are automatically treated as being approved under section 
12. See chapter 32 for more information on approvals. 

19.37	 At least one of the doctors should, if practicable, have had previous 
acquaintance with the patient. Preferably this doctor should know the patient 
personally, but case-law has established that previous acquaintance need not 
involve personal acquaintance, provided the doctor in question has some 
knowledge of the patient and is not “coming to them cold” (AR (by her 
litigation friend JT) v Bronglais Hospital and Pembrokeshire and Derwen NHS 
Trust [2001] EWHC Admin 792). 

19.38	 The medical recommendations must state that, in the doctors’ opinion, the 
grounds for making the application described in paragraph 19.21 are met, 
and must in particular explain why guardianship is necessary for the patient’s 
welfare or the protection of other people. 
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19.39	 Recommendations may be made separately by each doctor using Form G4, 
or as a joint recommendation signed by both using Form G3. 

19.40	 However, if doctors making recommendations have examined the patient 
in Wales they must use the equivalent Welsh form on which to make their 
recommendations. If doctors are making a joint recommendation, and one of 
them examined the patient in England and one in Wales, then they may use 
either the English or Welsh form. 

19.41	 Applications to LSSAs in Wales must be made in accordance with the Welsh 
regulations (which will always involve using a Welsh application form). 

Conflicts of interest [sections 11(1) and 12A and Conflict of Interest Regulations] 

19.42	 AMHPs may not make an application if they have a potential conflict of interest 
as defined in the Act and described in table 19.1. These rules are essentially 
the same as those for applications for admission to hospital (see chapter 2). 
An application made by an AMHP who had a potential conflict of interest 
would be invalid and would not provide any authority for guardianship. 

Table 19.1: Potential conflicts of interest for AMHPs 

AMHPs have a potential conflict if any of the following apply 

The AMHP has a financial interest in the outcome of the decision whether or not to 
make the application. 
The AMHP employs the patient; or 

either of the doctors making 
the recommendations on 
which the application is 
based. 

The AMHP directs the work of 
The AMHP is closely involved in the same business 
venture (which includes being a partner, director, 
other office-holder or major shareholder) as 
The AMHP is the wife, ex-wife, husband, ex-
husband, civil partner, ex-civil partner, mother, father, 
sister, brother, half-sister, half-brother, daughter, son, 
aunt, uncle, grandmother, grandfather, grandson, 
granddaughter, first cousin, nephew, niece, mother-
in-law, father-in-law, daughter-in-law, son-in-law, 
sister-in-law, brother-in-law, grandmother-in-law, 
grandfather-in-law, granddaughter-in-law or grandson-
in-law (including adoptive and step-relationships) of 
The AMHP is living as if wife, husband or civil 
partner with 

the patient; or 

either of the doctors making 
the recommendations on 
which the application is 
based. 

The AMHP and both the doctors making the recommendations on which the 
application is based are members of the same team organised to work together for 
clinical purposes on a routine basis (but see paragraph 19.45 for urgent cases). 
The AMHP and the patient are members of the same team organised to work 
together for clinical purposes on a routine basis (but see paragraph 19.45 for 
urgent cases). 
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19.43	 Similarly, doctors may not give a medical recommendation if they have a 
potential conflict of interest, as described in table 19.2 (again these rules are 
essentially the same as those for admission to hospital). 

19.44	 An application which relied on a recommendation made by a doctor who had 
a potential conflict of interest would again be invalid. 

Table 19.2: Potential conflicts of interest for doctors 

Doctors have a potential conflict if any of the following apply 

The doctor has a financial interest in the outcome of the decision whether or not to 
make the application. 
The doctor employs the patient; 

the other doctor making a 
recommendation on which 
the application is based; or 

the applicant (whether 
an AMHP or the nearest 
relative). 

The doctor directs the work of 
The doctor is closely involved in the same business 
venture (which includes being a partner, director, 
other office-holder or major shareholder) as 

The doctor is employed by the nearest relative (if 
the nearest relative is the 
applicant). 

The doctor works under the direction of 

The doctor is the wife, ex-wife, husband, ex-
husband, civil partner, ex-civil partner, mother, father, 
sister, brother, half-sister, half-brother, daughter, son, 
aunt, uncle, grandmother, grandfather, grandson, 
granddaughter, first cousin, nephew, niece, mother-
in-law, father-in-law, daughter-in-law, son-in-law, 
sister-in-law, brother-in-law, grandmother-in-law, 
grandfather-in-law, granddaughter-in-law or grandson-
in-law (including adoptive and step-relationships) of 
The doctor is living as if wife, husband or civil 
partner with 

the patient; 

the other doctor making a 
recommendation on which 
the application is based; or 

the applicant (whether 
an AMHP or the nearest 
relative). 

Both doctors and the AMHP making the application are members of the same team 
organised to work together for clinical purposes on a routine basis (but see paragraph 
19.45 for urgent cases). 
The doctor and the patient are members of the same team organised to work 
together for clinical purposes on a routine basis (but see paragraph 19.45 for 
urgent cases). 

19.45	 One of the effects of this is that three professionals involved in an application 
may not all be in the same clinical team (as described above), nor may any of 
the professionals involved be in the same clinical team as the patient. However, 
this rule does not apply if the AMHP or doctor concerned thinks that it is of 
urgent necessity that an application be made and a delay would involve serious 
risk to the health or safety of the patient or others. In other words, in urgent 
cases it is possible for all three professionals to be from the same clinical team, 
or for any or all of them to be from the same clinical team as the patient. 
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19.46	 Note that “in-law” relationships include relationships based on civil 
partnerships as well as marriage. But they do not include relationships based 
on people living together as if they were married or in a civil partnership. 

Time limits for guardianship applications [sections 8, 11 and 12] 

19.47	 Certain time limits apply in respect of applications, as set out in table 19.3. 

Table 19.3: Time limits in respect of guardianship applications 

Action Time limit Example 

Application The applicant must 
personally have seen the 
patient within the period 
of 14 days ending on the 
day of the application. 

If the applicant last saw the patient 
on 1 January, the application must 
be signed on or before 14 January. 

Examination for 
purposes of medical 
recommendation for 
application 

No more than 5 clear 
days must have elapsed 
between the days on 
which the separate 
examinations took place 
(where relevant). 

If the first doctor examined the 
patient on 1 January, the second 
doctor’s examination must take 
place on or before 7 January. 

Medical 
recommendations 
in support of 
application 

Must be signed on 
or before the day of 
application. 

If the application is signed by 
the nearest relative or AMHP at 
noon on 1 January, the medical 
recommendations must be signed 
by the doctors concerned before 
midnight on that day. 

Application 
forwarded (ie sent) 
to the relevant LSSA 

Must be sent within 
the period of 14 days 
starting with the day on 
which the patient was 
last examined by a doctor 
for the purposes of the 
application. 

If the patient was last examined 
on 1 January, the application must 
be sent to the LSSA by the end of 
14 January. 

Acceptance of guardianship applications by LSSAs [section 8 and 
regulation 5] 

19.48	 To be effective, the application must be accepted by the LSSA to which it is 
sent, either on its own behalf or on behalf of the proposed private guardian. 
The LSSA does not have to accept an application. 

19.49	 For an application to be accepted and confer powers on the guardian, it must 
be duly made in accordance with the Act and be sent to the LSSA within 
the period of 14 days described in table 19.3. An application may be acted 
on if it appears to be “duly made” and founded on the necessary medical 
recommendations. 
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19.50	 A document cannot be regarded as a proper application or medical 
recommendation if, for example: 

•	 an application is not accompanied by the correct number of medical 
recommendations; 

•	 the application and the recommendations do not all relate to the same 
patient; 

•	 an application or recommendation is not signed at all, or is signed by 
someone not qualified to do so; or 

•	 an application does not specify who is proposed to be the guardian. 

19.51	 However, LSSAs do not have to seek further proof that the signatories are who 
they say they are, or that they have the qualification to make the application 
which they have signed to say they have. Nor need they seek further proof for 
any factual statement or opinion contained in the documents. 

19.52	 If an application is discovered to be fundamentally flawed because of the sorts 
of error set out above, there is no authority for the patient’s guardianship 
because fundamentally defective applications cannot be retrospectively 
validated. In these circumstances, a new application would have to be made. 

19.53	 Any new application must, of course, be accompanied by medical 
recommendations which comply with the Act. But this does not exclude the 
possibility of one of the two existing medical recommendations being used 
if the time limits and other provisions of the Act can still be complied with. 

19.54	 If it accepts an application, the LSSA must record its acceptance using Form 
G5, which must then be attached to the application. 

19.55	 If the application is accepted, the patient is received into the guardianship of 
the LSSA or the private guardian (as applicable), and the guardian acquires the 
powers of residence, attendance and access described above. 

Rectification of errors in guardianship applications [section 8(4)] 

19.56	 As with applications for admission to hospital, unless they fundamentally 
invalidate the application (as described above), less serious problems with 
applications and recommendations may be capable of being rectified and 
patients may continue to be subject to guardianship for a limited period while 
an error capable of rectification is corrected. 

19.57	 Faults which may be capable of rectification include, for example, the leaving 
blank of any spaces on the form which should have been filled in (other than 
the signature) or failure to delete one or more alternatives in places where the 
alternatives are mutually exclusive. 

19.58	 An application or recommendation which is found to be incorrect or defective 
may be amended by the person who signed it, with the consent of the LSSA. 
In practice, if the LSSA is content for the document to be amended, it should 
be returned to the person who signed it for amendment. Consent to the 
amendment should then formally be given by the LSSA. The consent should 
be recorded in writing and can take the form of an endorsement on the 
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document itself. If this is all done within a period of 14 days starting with the 
day on which the application was accepted, the documents are deemed to 
have had effect as though originally made as amended. 

19.59	 Unlike applications for admission to hospital, there is no procedure for 
obtaining a new medical recommendation if the ones that come with the 
application originally prove insufficient. In such cases, a new application would 
have to be made. 

Guardianship orders [section 37] 

19.60	 A court may make a guardianship order under Part 3 in the circumstances set 
out in table 19.4. Section 40(2) means that the effect is to make the patient 
subject to the guardianship of the LSSA, or of the person approved by an 
LSSA, as named in the order. 

Table 19.4: Criteria for guardianship orders 

Guardianship orders (section 37) 

May be made by a magistrates’ court or the Crown Court 
in respect of a person 
who is aged 16 or 
over and who is 

where made by the 
magistrates’ court 

convicted by that court of an 
offence punishable (in the 
case of an adult) on summary 
conviction with imprisonment; 

or 

charged before (but not 
convicted by) that court with 
such an offence, if the court 
is satisfied that the person did 
the act or made the omission 
charged; 

where made by the Crown 
Court 

convicted before that court 
of an offence punishable with 
imprisonment (other than 
murder); 

if the court is 
satisfied 

on the written or oral evidence of two doctors, at least one of 
whom must be approved under section 12, that the offender is 
suffering from mental disorder of a nature or degree which warrants 
the offender’s reception into guardianship under the Act; 

and the court is of 
the opinion, 

having regard to all the circumstances including the nature of 
the offence and the character and antecedents of the offender, 
and to the other available methods of dealing with the 
offender, that a guardianship order is the most suitable method 
of dealing with the case; 

and it is also 
satisfied 

that the LSSA or proposed private guardian is willing to receive 
the offender into guardianship. 

19.61	 The requirement that at least one of the doctors who gives evidence must be 
approved under section 12 is to be found in section 54(1) rather than section 
37 itself. 
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19.62	 As with hospital orders (see chapter 4), the court may not, at the same time 
as making a guardianship order in respect of an offender, pass a custodial 
sentence, impose a fine, or make a community rehabilitation order or a 
supervision order. 

19.63	 Nor may it make an order for a young offender’s parent or guardian to enter 
into a recognizance to take proper care of and exercise proper control over the 
offender. But otherwise the court may make any other order which it has the 
power to make (eg an order for compensation). 

19.64	 In practice, if the doctors giving evidence wish to recommend guardianship, 
they should consult the LSSA for the offender’s home area. It will be for the 
LSSA to inform the court whether it is prepared to act as guardian. 

19.65	 If a private guardian is proposed, the LSSA will need to inform the court that it 
has approved the proposed guardian and send the court a statement signed by 
that person confirming their willingness to act as guardian. 

19.66	 Courts can also make guardianship orders by virtue of certain other pieces of 
legislation (see chapter 11). 

Duty on LSSAs to provide information to the court [section 39A] 

19.67	 An LSSA must comply with a request from a court in England or Wales to 
inform it whether the LSSA, or another person approved by the LSSA, is 
willing to receive an offender into guardianship and to explain, to the extent 
it reasonably can, how the powers conferred by the guardianship could be 
expected to be used. 

Effect of a guardianship application or order on previous applications, etc 
[sections 8(5), 40(5), 41(4) and 55(4)] 

19.68	 The acceptance of a guardianship application or the making of a guardianship 
order causes any previous application for admission to hospital (for assessment 
or treatment) and any previous guardianship application to cease to have 
effect. In addition, the making of a guardianship order causes any previous 
unrestricted hospital order, unrestricted hospital direction, unrestricted transfer 
direction, or guardianship order to cease to have effect. It does not bring 
a restricted hospital order, hospital and limitation directions or a restricted 
transfer direction to an end. 

19.69	 However, sometimes previous applications, orders and directions may be 
revived if a guardianship order (or the convictions on which it is based) is 
quashed on appeal. In those cases, patients are treated as if they had been 
sent to prison on the day the order was made and the previous application, 
order or direction was still in force on that day. This means that in certain 
circumstances, if the patient has been subject to the guardianship order for no 
longer than six months, any previous application, order or direction to which 
they were subject will be revived – see paragraphs 19.115 to 117. 

19.70	 Where reception into guardianship brings an application, order or direction 
for detention to an end, it will automatically also mean that a patient who 
has been discharged from that application, order or direction onto supervised 
community treatment (SCT) ceases to be an SCT patient. 
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Duty of private guardians to appoint nominated medical attendant 
[section 9 and regulation 22] 

19.71	 A private guardian must appoint a doctor to act as the patient’s “nominated 
medical attendant” who will care for the patient’s general health and 
determine whether the criteria are met for renewing or confirming their 
guardianship – see paragraph 19.92 onwards. 

Responsible clinician [section 34(1) and Mutual Recognition Regulations] 

19.72	 Patients under the guardianship of LSSAs do not have a nominated medical 
attendant. But LSSAs need to appoint responsible clinicians to determine 
whether the criteria are met for renewing or confirming the patient’s 
guardianship, as necessary. 

19.73	 Responsible clinicians must be approved clinicians, but otherwise it is for the 
responsible LSSA to decide who is to act as the responsible clinician, either 
generally for a particular patient, or on a specific occasion or for a specific 
purpose. 

19.74	 Responsible clinicians – but not nominated medical attendants – are also 
among the people who have the authority to discharge patients from 
guardianship (see paragraph 19.120). LSSAs may appoint a responsible 
clinician for that purpose even for a patient who also has a nominated medical 
attendant. 

19.75	 If the patient happens to be living, or receiving medical treatment for mental 
disorder, in Wales, the LSSA may appoint a person who is approved by the 
Welsh Ministers as an approved clinician in Wales, even if that person is not 
also approved as an approved clinician in England. Otherwise, the responsible 
clinician must be approved as an approved clinician in England. 

Other duties of private guardians [regulation 22] 

19.76	 A private guardian must comply with any directions given to them by the 
responsible LSSA about the way they carry out their functions in that role 
under the Act or the Regulations, and provide any reports or information 
about the patient which the LSSA requests. 

19.77	 They must inform the responsible LSSA of the name and address of the 
nominated medical attendant they have appointed. 

19.78	 When a patient is first received into their guardianship, they must inform the 
responsible LSSA of their own address and the address of the patient. If either 
address is to change permanently they must inform the responsible LSSA either 
before, or no later than seven days after, the change occurs. 

19.79	 However, if guardians themselves move to the area of another LSSA (which 
therefore becomes the responsible LSSA), they must inform that LSSA not only 
of their change of address, but also of the address of the patient and the name 
and address of the patient’s nominated medical attendant (whether or not 
those details have changed). They must also inform the LSSA which was the 
responsible LSSA until the move. 
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19.80	 A guardian must also inform the responsible LSSA as soon as reasonably 
practicable if the patient dies, or the guardianship comes to an end for any 
other reason. 

19.81	 In addition to the normal ways in which documents may be served under 
the Regulations (see paragraph 1.49), LSSAs may agree to private guardians 
using any other form of communication to give them information and reports 
required by the Regulations. That can include giving the information orally (eg 
by telephone) or by electronic means (eg e-mail). 

Information for guardianship patients and their nearest relatives about 
discharge and the Tribunal [regulation 26] 

19.82	 When a patient is received into guardianship, the responsible LSSA must take 
whatever steps are reasonably practicable to ensure that they are informed of 

•	 their rights (and where relevant the rights of their nearest relative) to apply 
to the Tribunal for their discharge – see chapter 21; and 

•	 (where relevant) the right of their nearest relative to discharge them from 
guardianship – see paragraph 19.118. 

This should be done orally and in writing. 

19.83	 Whatever steps are reasonably practicable must also be taken to ensure that 
the person the LSSA thinks is the patient’s nearest relative is given the same 
information in writing, unless the patient has requested otherwise (or does 
not have a nearest relative). Information given to a nearest relative or private 
guardian must be in writing, but may be communicated by electronic means 
(eg e-mail) if the nearest relative or private guardian agrees. 

Information about independent mental health advocacy for guardianship 
patients [section 130D] 

19.84	 An LSSA must take steps to have a patient subject to guardianship told about 
independent mental health advocacy. The LSSA also has a duty to take steps 
to give the same information to the person they think is the patient’s nearest 
relative, unless the patient has requested otherwise (or does not have a nearest 
relative). This should be done as soon as practicable after the patient becomes 
subject to guardianship. See chapter 34 for further details. 

Note: This duty is expected to be in force from April 2009. 

Visits to guardianship patients [regulation 23 and Mutual 
Recognition Regulations] 

19.85	 Responsible LSSAs must arrange for patients subject to guardianship (whether 
of the LSSA or of a private guardian) to be visited on their behalf at intervals 
of no more than three months. At least one visit each year must be made by a 
doctor approved for the purposes of section 12 (in England or Wales) or by an 
approved clinician (approved in England). LSSAs also have a duty to arrange 
visits to people who are under their guardianship when they are in hospital or 
a care home – see paragraph 19.151. 
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Absence without leave [section 18] 

19.86	 A patient who goes absent without their guardian’s permission from any place 
the guardian has required them to live is considered to be absent without leave 
(AWOL). 

19.87	 A patient who is AWOL in this way may be taken into custody under section 
18 and returned to that place by any officer on the staff of any LSSA, any 
police officer (or other constable), or any person authorised in writing by the 
patient’s guardian or any LSSA. 

19.88	 But this can only be done during the period before: 

•	 the current period of guardianship expires (ignoring any extra time that 
would be allowed if the patient were to return or be taken into custody 
right at the end of that period – see paragraph 19.98 onwards); or 

•	 the end of the six months starting with the first day of the absence without 
leave, if that is later. 

19.89	 For these purposes, the fact that the responsible clinician has already made 
a report renewing the guardianship (see paragraph 19.92 onwards) is 
irrelevant unless the renewed period of guardianship has already started when 
the patient goes absent. 

19.90	 Within the same time limits, these powers can also be used to take patients to 
the place they are required to live if they do not go there of their own accord 
in the first place. 

19.91	 If a patient is taken into custody, or comes voluntarily to the place they are 
required to live, after being AWOL for more than 28 days (eg on or after 
29 January if the patient goes AWOL on 1 January), their guardianship expires 
at the end of the week starting with the day of their arrival at the place they 
are required to live, unless it is confirmed by the nominated medical attendant 
(if there is one) or the responsible clinician (if there is not) – see paragraph 
19.104 onwards. 

Expiry and renewal of authority for guardianship [section 20 and 
regulations 13 and 26] 

19.92	 Guardianship lasts initially for six months starting with the day the patient 
was received into guardianship (ie when the guardianship application was 
accepted, or the guardianship order made, as the case may be). It can be 
renewed for a further six months, and then for a year at a time. 

19.93	 At some point during the final two months of the first and each subsequent 
period of guardianship, the nominated medical attendant (if the patient has a 
private guardian) or the responsible clinician (if not) must examine the patient 
in order to decide whether they meet the criteria for renewal. 
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19.94 The criteria for renewal are that the patient: 

•	 is suffering from mental disorder of a nature of degree which warrants 
reception into guardianship; and 

•	 it is necessary in the interests of the patient’s welfare, or for the protection 
of other persons, that the patient should remain under guardianship. 

19.95	 If the nominated medical attendant or responsible clinician thinks the 
conditions are met, they must submit a report to that effect to both the LSSA 
and the private guardian (if there is one), using Form G9. 

19.96	 The effect of the report is to renew the authority for guardianship for a further 
six months or a year (as applicable) from the date it would otherwise expire 
(not the date of the report itself). 

19.97	 The LSSA must record its receipt of the report on Part 2 of the same Form 
G9. Unless the LSSA decides to discharge the patient (see paragraph 19.122), 
it must arrange for them to be told about the renewal. It must also take 
reasonable steps to arrange for the person it thinks is the patient’s nearest 
relative to be informed as soon as practicable after its decision, unless 
the patient has requested otherwise (or does not have a nearest relative). 
Information given to the nearest relative must be in writing, but may be 
communicated by electronic means (eg e-mail) if the nearest relative agrees. 

Patients absent without leave as deadline for renewal report approaches 
[section 21 and 21A] 

19.98	 Special arrangements apply if a patient is AWOL at any point during the week 
which ends on the day their current period of guardianship is due to expire, 
and a renewal report has yet to be made. 

19.99	 If the patient has not been taken into custody under the Act, or does not come 
voluntarily to the place they are required to live, before the end of the period 
during which they can be taken into custody under section 18 (see paragraphs 
19.87 to 19.89), their period of guardianship expires, and no renewal report can 
be made. 

19.100 However, if the patient is taken into custody under section 18, or comes to 
the relevant place voluntarily during the period allowed by that section, their 
guardianship is treated as not expiring until the end of the week starting with 
the day they arrive back at the place they are required to live. 

19.101 The responsible clinician or nominated medical attendant (as applicable) 
therefore has a week from the day of the patient’s arrival at the place they are 
required to live to submit the report to the LSSA (and, if relevant, the private 
guardian). So, if the patient arrives on Monday, the responsible clinician or 
nominated medical attendant has until the end of the following Sunday to 
submit the report. 

19.102 If the patient is taken into custody, or comes voluntarily to the relevant place, 
within the 28 days starting with the day they went AWOL (eg before the end 
of 28 January, if they went AWOL on 1 January), the report renewing their 
guardianship is to be made in the normal way under section 20 (see paragraph 
19.93 onwards). 
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19.103 However, if the patient is taken into custody, or comes voluntarily to the 
relevant place after more than 28 days, it is not normally necessary to make a 
report under section 20. That is because the patient’s guardianship has anyway 
to be confirmed by a report under section 21B, and that report can also serve 
as a renewal report in place of a report under section 20 – see paragraph 
19.104 onwards. 

Confirmation of guardianship of patients who have been absent without 
leave for more than 28 days [section 21B and regulations 14 and 26] 

19.104 Where a patient is taken into custody, or comes voluntarily to the place they 
are required to live, after being AWOL for more than 28 days, their nominated 
medical attendant or responsible clinician (as applicable) must examine them 
and, if appropriate, submit a report using Form G10 to the responsible LSSA 
confirming that the criteria for continued guardianship are met. 

19.105 The criteria for continued guardianship are the same as the criteria for 
renewing guardianship (see paragraph 19.94). 

19.106 Responsible clinicians and nominated medical attendants must submit a report, 
using Form G10, during this period if they think that the conditions are met. 

19.107 The LSSA must record its receipt of the report on Part 2 of the same Form G10. 

19.108 Unless such a report is sent to the LSSA, the patient’s guardianship expires 
automatically at the end of the week starting with the day on which they 
arrive back at the place they are required to reside. 

19.109 A report made under this procedure will renew the patient’s guardianship if it 
would already have expired had the patient not gone AWOL (or if it would 
expire on the day the report is submitted). The LSSA must take reasonable 
steps to inform the patient of this. It must also take such steps to inform 
the person it thinks is the nearest relative, unless the patient has requested 
otherwise (or does not have a nearest relative). The LSSA must also inform 
the private guardian (if there is one) as soon as practicable. Information given 
to nearest relatives and private guardians must be in writing, but may be 
communicated by electronic means (eg e-mail) if the recipient agrees. 

19.110 In addition, if the patient’s guardianship is due to expire during the period of 
two months starting with the day on which the report is given to the LSSA, 
the clinician making the report may (but need not) indicate on the form that 
it is to act as any renewal report which would otherwise have to be made 
under section 20 during that period. Unless it decides to discharge the patient 
(see paragraphs 19.122 and 19.123), the LSSA must take the normal steps 
to inform the patient and (where relevant) the nearest relative, in the same 
way as if the report were a report under section 20 itself (see paragraph 
19.97). The LSSA must also inform the private guardian (if there is one) 
as soon as practicable. 
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Patients who return from absence without leave and whose guardianship 
would otherwise have expired [section 21A and 21B and regulation 26] 

19.111 In some cases, the responsible clinician’s report under section 20 or 21B 
renewing the guardianship of a patient who has been AWOL will be submitted 
on or after the day on which the old period of guardianship was originally due 
to expire. If so, that report is treated as having retrospectively renewed the 
guardianship from the end of the old period of guardianship in the normal way. 

19.112 In the rare circumstances where the patient’s guardianship would otherwise 
have expired twice since they went AWOL, the responsible clinician’s report 
under section 21B is treated as having renewed the guardianship on both 
occasions. 

19.113 If a patient’s guardianship is renewed retrospectively (either once or twice) 
in this way, the responsible LSSA must take whatever steps are reasonably 
practicable to arrange for the patient to be told about the renewal. They must 
also take such steps to arrange for the person they think is the nearest relative 
to be informed, unless the patient has requested otherwise (or does not have 
a nearest relative). 

19.114 The patient must be told of the retrospective renewal both orally and in 
writing. Information given to the nearest relative must be in writing, but may 
be communicated by electronic means (eg e-mail) if the nearest relative agrees. 

Patients who are imprisoned, etc [section 22] 

19.115 Special rules apply to patients who are imprisoned, remanded or otherwise 
detained in custody by any court in the UK while subject to guardianship. 

19.116 Such patients automatically cease to be subject to guardianship if they remain 
in prison (or the equivalent) for longer than six months in total. If they are 
released during that six month period, they are treated as if they had gone 
AWOL on the day of their release, except that they may be retaken only 
during the 28 days starting with that day. 

19.117 Because they are treated as AWOL, if their guardianship would otherwise have 
expired, or is about to expire, it will not in fact expire until the end of the week 
starting with the day of their return to the place they are required to live (provided 
that they are taken into custody or return voluntarily during the 28 day period 
allowed). So, if the guardianship is otherwise due to expire, the nominated 
medical attendant or responsible clinician (as applicable) will always have at 
least a week from the patient’s return in which to examine the patient and submit 
a report renewing the patient’s guardianship (if appropriate) under section 20. 

Discharge of Part 2 guardianship patients by their nearest relatives 
[section 23] 

19.118 A nearest relative may discharge a Part 2 guardianship patient at any time 
by serving a written order to that effect on the responsible LSSA. The 
order cannot be barred and there is no need for the nearest relative to give 
prior notice of their intention. A nearest relative cannot discharge a Part 3 
guardianship patient. But they do have certain rights to apply to the Tribunal 
instead (see chapter 22). 
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Visiting and examination of patients in relation to use of powers of 
discharge [section 24] 

19.119 Any doctor or approved clinician may be authorised by a nearest relative to 
visit and examine a patient in order to advise on the use of the nearest 
relative’s power of discharge. Such authorised doctors and approved clinicians 
may visit and examine the patient in private at any time, and (if applicable) 
require any records relating to the patient’s detention or treatment in any 
hospital, or relating to after-care services provided for the patient under 
section 117, to be produced for their inspection. A person who refused, 
without reasonable cause, to let an authorised doctor or approved clinician 
see a patient in private, or inspect any relevant records, would be guilty of the 
offence of obstruction under section 129 (see chapter 38). 

Discharge by the responsible clinician [section 23 and regulation 18] 

19.120 A responsible clinician may discharge a patient at any time, by making a 
written order. The order must be sent to the guardian (whether an LSSA or a 
private guardian) as soon as practicable after it is made (but it does not have 
to have been sent to the guardian to be effective). 

19.121 A nominated medical attendant does not have the authority to discharge a 
patient. Nor does a private guardian. 

Discharge by the LSSA [section 23] 

19.122 The responsible LSSA may discharge a patient at any time by making a written 
order. It must always consider doing so when a report is made renewing the 
authority for detention (see paragraphs 19.95 and 19.110). 

19.123 The decision may be taken on behalf of the LSSA by any three or more 
members of the authority or of a committee or subcommittee that the LSSA 
authorises for the purpose. If the decision is taken by three people, they must 
be unanimous in their decision to discharge. If the decision is taken by more 
than three people, as well as a majority in favour, that majority must consist of 
at least three people in favour of discharge before a decision to discharge can 
be made. 

Discharge by the Tribunal [Part 5] 

19.124 Patients may also be discharged by the First-tier Tribunal (or the Upper 
Tribunal on appeal). For information on this, and an explanation of the rights 
of patients and nearest relatives to apply to the Tribunal, see chapters 20 to 22. 

Guardians no longer willing or able to act as such [section 10(1) and 
regulation 26] 

19.125 Private guardians may resign the role by notifying the responsible LSSA in 
writing. In this event, the LSSA becomes the guardian, and the guardianship 
application or order is deemed to have named the LSSA as the guardian all 
along. The patient is not received into guardianship anew for the purposes of 
calculating when guardianship needs to be renewed and suchlike. 

19.126 The same applies if the private guardian dies. 

181 



Reference guide to the Mental Health Act 1983 

19.127 In either case, the LSSA must take whatever steps are reasonably practicable 
to inform the person it thinks is the patient’s nearest relative, unless the 
patient has requested otherwise (or does not have a nearest relative). This 
must be done either before the transfer or as soon as practicable afterwards. 
Information given to the nearest relative must be in writing, but may be 
communicated by electronic means (eg e-mail) if the nearest relative agrees. 

Temporary guardians [section 10(2) and regulation 26] 

19.128 The responsible LSSA, or any person authorised by them, may act temporarily 
on behalf of a private guardian who is incapacitated by illness or for any other 
reason and unable to perform the functions of guardian as a result. 

19.129 If this happens, the LSSA must take whatever steps are reasonably practicable 
to inform the person it thinks is the patient’s nearest relative, unless the patient 
has requested otherwise (or does not have a nearest relative). This must be 
done either before the temporary change of guardian or as soon as practicable 
afterwards. Information given to the nearest relative must be in writing, but may 
be communicated by electronic means (eg e-mail) if the nearest relative agrees. 

19.130 The authority or person temporarily acting as guardian in these cases acts as 
an agent for the permanent guardian and may not go against any wishes or 
instructions the permanent guardian may express. 

19.131 While these temporary arrangements are in place, the guardianship application 
or order is deemed to have named the temporary guardian all along. 

Unsatisfactory private guardians [sections 10(3) and 31] 

19.132 Responsible LSSAs may not insist that a private guardian relinquish the 
position. But an AMHP, acting on behalf of the responsible LSSA, may make 
an application to the county court for the guardianship to be transferred. 
Proceedings in the county court are governed by the Civil Procedure Rules 
(the Act still refers to these as the “County Court Rules”). See in particular 
Part 8 of those Rules and the associated Practice Directions. 

19.133 If the court thinks that a private guardian has performed the role negligently 
or contrary to the interests of the welfare of the patient, it may order the 
guardianship to be transferred to the LSSA or to any other person approved 
for the purpose by the LSSA. The guardianship application or order is then 
treated as if it had always named the new guardian. 

Transfers between guardians in other cases [section 19 and 
regulations 8, 22 and 26] 

19.134 The guardianship of a patient may be transferred to a new guardian if: 

•	 the current guardian gives authority for the transfer using Form G7; 

•	 the LSSA which will be the responsible LSSA after the transfer (which 
might be the current LSSA if the transfer is to a private guardian) approves 
the transfer, and specifies a date for the transfer to take place; and 

•	 (if the new guardian is a private guardian) the new guardian signs 
the form to record his or her agreement. 
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19.135 The guardianship application or order is treated as if it had always named the 
new guardian. Immediately after the transfer, a new private guardian must 
appoint a nominated medical attendant and notify the LSSA of the nominated 
medical attendant’s name and address and the address at which 
the patient lives (as described in paragraphs 19.77 and 19.78). 

19.136 The new responsible LSSA must take whatever steps are reasonably practicable 
to inform the person it thinks is the patient’s nearest relative of the transfer 
as soon as practicable, unless the patient has requested otherwise (or does 
not have a nearest relative). This must be done before the transfer or as soon 
as practicable afterwards. Information given to the nearest relative must be 
in writing, but may be communicated by electronic means (eg e-mail) if the 
nearest relative agrees. 

Transfer from hospital to guardianship [section 19 and regulation 26] 

19.137 Patients may also be transferred to guardianship from detention in hospital, 
with the agreement of the responsible LSSA and (where relevant) the proposed 
private guardian (see paragraph 13.35 onwards). On transfer, Part 2 patients 
are treated as if they are subject to a guardianship application which was 
accepted on the same day they were originally admitted to hospital on the 
basis of the application to which they were subject immediately before the 
transfer. Part 3 patients are treated as if subject to a guardianship order made on 
the same day as the order or direction to which they were previously subject. 

19.138 If such a transfer happens, the responsible LSSA must take whatever steps 
are reasonably practicable to inform the person it thinks is the patient’s 
nearest relative of the transfer before or as soon as possible afterward, unless 
the patient has requested otherwise (or does not have a nearest relative). 
Information given to the nearest relative must be in writing, but may be 
communicated by electronic means (eg e-mail) if the recipient agrees. 

19.139 The responsible LSSA has the same duties to give patients transferred to 
guardianship (and their nearest relatives) information about their rights and 
about advocacy as it has in relation to other patients newly received into 
guardianship (see paragraphs 19.82 and 19.83). 

Admissions to hospital of patients subject to guardianship [sections 6(4), 
37(4) and 40(4)] 

19.140 Patients subject to guardianship can be admitted to hospital in the same 
way as anyone else without having to be detained under the Act. Likewise, 
they may also be detained under the Act on the basis of an application for 
admission under Part 2 like anyone else, but there is also a specific procedure 
for transfer from guardianship to hospital – see paragraph 19.143 onwards. 

19.141 Part 2 guardianship patients cease to be subject to guardianship if they 
are detained on the basis of an application for treatment under section 3. 
However, they remain subject to guardianship if they are detained on the basis 
of an application for admission for assessment under section 2 or 4. 
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19.142 Both Part 2 and Part 3 guardianship patients cease to be subject to 
guardianship if they are given a hospital order, hospital direction or transfer 
direction (subject to the rules on what happens if a hospital order or hospital 
direction is quashed on appeal – see paragraph 4.43). 

Transfer of patients from guardianship to detention in hospital 
[regulation 8] 

19.143 Instead of an application for admission for detention for treatment, it is also 
possible for the responsible LSSA to authorise the transfer of a guardianship 
patient to detention in hospital using Form G8. 

19.144 Before the responsible LSSA can authorise a transfer to hospital: 

•	 an AMHP acting on behalf of an LSSA must make the application that 
would otherwise have to be made under section 3 (using the normal Form 
A6 and following the normal rules); 

•	 that application must be supported by two medical recommendations which 
could be used to support an application under section 3 (using the normal 
Forms A7 or A8); 

•	 the application must be accepted by the managers of the hospital to which 
the patient is to be admitted; and 

•	 the responsible LSSA must be satisfied that arrangements have been made 
for the patient’s admission to that hospital within the period of 14 days 
starting with the day the patient was last examined for the purposes of one 
of the medical recommendations in support of the application. 

19.145 When these conditions are met, the authorisation provides the authority for 
an officer of the LSSA or any person authorised by the LSSA to convey 
the patient to the hospital in which they are to be detained. The authority 
lasts only until the end of the 14 days starting with the day on which the 
patient was last examined by a doctor for the purposes of one of the medical 
recommendations above. 

19.146 Patients being conveyed to hospital in these circumstances are considered to 
be in legal custody (see chapter 31). 

19.147 Transferred patients cease to be subject to guardianship when admitted to 
hospital. A Part 2 guardianship patient is then treated as if admitted on the 
basis of an application for admission for treatment on the day the guardianship 
application was originally accepted. A Part 3 guardianship patient is treated as 
if the guardianship order was instead a hospital order given on the same date 
as the guardianship order was originally given. 
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Transfers from England to Wales and vice versa – applicable regulations 
[section 19 and regulation 10] 

19.148 The arrangements described above apply to transfers within England and from 
England to Wales. 

19.149 Transfers from Wales to England are governed instead by the equivalent Welsh 
regulations, the details of which differ in some respects. A transfer is a transfer 
from Wales if the patient’s current responsible LSSA is in Wales and: 

•	 the effect of the transfer is that there will be a new responsible LSSA and 
that new responsible LSSA is in England; or 

•	 the patient is to be transferred to detention in a hospital in England. 

19.150 Refer to guidance issued by the Welsh Assembly Government for details of 
what is required by the Welsh regulations. 

LSSA visits to patients under their guardianship in hospitals or care 
homes [section 116] 

19.151 LSSAs have a duty to arrange visits to a patient who is under their 
guardianship when they are in hospital or a care home, whether or not they 
are there to receive treatment or care for mental disorder. LSSAs must also 
“take such other steps in relation to the patient while in the [hospital or care 
home] as would be expected to be taken by [the patient’s] parent”. 
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Chapter 20 
Tribunals 

Introduction 

20.1	 This chapter describes the two tribunals which exercise functions under the 
provisions of the Act in England. Further information and guidance is published 
by the Tribunals Service of the Ministry of Justice. 

First-tier Tribunal 

20.2	 The First-tier Tribunal is an independent judicial body established under the 
Tribunals, Courts and Enforcement Act 2007.5 Among its many functions, 
the Health, Education and Social Care (HESC) Chamber of the First-tier 
Tribunal exercises powers under the Mental Health Act 1983 which, prior to 
3 November 2008, belonged to the Mental Health Review Tribunal (MHRT). 
Specifically, it has the power to decide whether patients should continue to be 
detained under the Act, continue to be supervised community treatment (SCT) 
patients or remain subject to guardianship or conditional discharge, as applicable. 

20.3	 The First-tier Tribunal’s powers in these cases only apply to England. There is 
still an MHRT for Wales, established under section 65 of the Act. 

20.4	 The First-tier Tribunal does not review other people’s decisions to detain 
patients or to make them subject to other forms of compulsory measures 
under the Act. It decides whether, at the time of the hearing, the patient 
concerned should remain subject to the relevant aspect of the Act. 

20.5	 In practice, cases under the Act typically involve making a balanced judgment 
on a number of serious issues, such as the freedom of the individual, the 
protection of the public and the best interests of the patient. Tribunal hearings 
are normally in private and (for detained patients) usually take place in the 
hospital where the patient is detained. 

20.6	 In the case of detention and SCT, the burden of proof is on those who are 
detaining the patient, or keeping the patient liable to recall to hospital, to 
show that such steps are still justified. Patients are not required to prove that 
they should be discharged. 

Upper Tribunal 

20.7	 The Upper Tribunal is also established under the Tribunals, Courts and 
Enforcement Act 2007. Its role in mental health cases is to determine appeals 
against decisions of the First-tier Tribunal. It also hears appeals against 
decisions of the MHRT for Wales. 

5 At the time of publication, the Orders establishing the First-tier Tribunal and the Upper Tribunal were still awaiting 
approval by the House of Lords. 

186 



Mental Health 

Tribunal Rules and Practice Directions [section 78] 

20.8	 The First-tier Tribunal and Upper Tribunal operate according to Rules made 
by the Lord Chancellor. 

20.9	 Those Rules are supplemented by Practice Directions, which may be issued 
by the Senior President of Tribunals, by the President of the relevant chamber 
of the First-tier Tribunal or by the President of the Upper Tribunal. 

20.10	 The Rules and Practice Directions must be followed by people involved in 
Tribunal cases. 

At the time of publication, these Rules and Practice Directions had yet to be finalised. 
When finalised they will be available at www.tribunals.gov.uk/ 

Responsible authorities6 

20.11	 In most cases, there is a responsible authority which must provide the First-tier 
Tribunal with information and reports on the patient, in accordance with the 
Rules and Practice Directions. 

20.12	 The responsible authority is as set out in table 20.1. 

Table 20.1: Responsible authorities for the purposes of the Tribunal 

Patient Responsible authority 

Patients detained in hospital The managers of the hospital 
SCT patients The managers of the responsible hospital 
Guardianship patients The responsible local social services 

authority 

20.13	 For conditionally discharged patients, the Secretary of State for Justice is 
required to provide the necessary reports for the Tribunal. The Secretary of 
State also provides a statement of any relevant additional information in 
respect of all other restricted patients, having first seen the reports provided by 
the responsible authority. 

Reviews and appeals7 

20.14	 Appeals to the Upper Tribunal may only be made on a point of law, and only 
with the permission of the First-tier Tribunal or the Upper Tribunal itself. Before 
deciding whether to grant permission to appeal, the First-tier Tribunal will first 
consider whether to review its own decision. 

20.15	 If it upholds an appeal, the Upper Tribunal may make a new decision itself, 
or it may remit the case back to the First-tier Tribunal to be heard again. 

6 The details in these paragraphs are subject to the final Rules. 

7 These paragraphs, too, are subject to the final Rules. 
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20.16	 Except for cases involving restricted patients, the responsible authority is the 
respondent in any case in which the patient (or, where relevant, the patient’s 
nearest relative) seeks permission to appeal to the Upper Tribunal. 

20.17	 In other words, it is for the responsible authority to decide whether to oppose 
the request for permission to appeal, or the appeal itself (as the case may 
be) and, if so, on what grounds. In cases involving restricted patients, the 
respondent will be the Secretary of State for Justice. 

20.18	 Responsible authorities have the same right to appeal against decisions of the 
First-tier Tribunal as the patient and any other parties to the case. 

Witness and information 

20.19	 A tribunal has the power to obtain any information it thinks necessary, 
including the power to subpoena witnesses in accordance with the 
relevant Rules. 

Representation 

20.20	 Patients are entitled to be represented at tribunal hearings. Patients are equally 
entitled not to have a legal representative, or to represent themselves. A legal 
representative can however be very useful as they will explain the law to the 
patient and protect their best interests. 

Legal aid 

20.21	 Legal aid is available through the Community Legal Services (CLS) Fund to 
fund legal advice and representation for patients before the First-tier Tribunal, 
without requiring any assessment of the patients’ means. Legal aid for appeals 
to the Upper Tribunal is means-tested and subject to a merits test. The CLS 
Fund is the responsibility of the Legal Services Commission. 

Administrative Justice and Tribunals Council 

20.22	 The working and constitution of the First-tier Tribunal and the Upper Tribunal 
are subject to the oversight of the Administrative Justice and Tribunals Council. 
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Chapter 21 
Powers of the Tribunal 

to discharge patients


Introduction 

21.1	 This chapter describes the circumstances in which the First-tier Tribunal (and 
the Upper Tribunal on appeal) either may or must discharge patients. It also 
describes the steps the Tribunal may take if it decides not to discharge certain 
patients. 

Patients who are outside the remit of the Tribunal 

21.2	 The Tribunal does not deal with the discharge of patients who are: 

•	 detained under the “holding powers” in section 5 (see paragraphs 2.71 
to 2.85); 

•	 remanded to hospital under sections 35 or 36 (see chapter 3); 

•	 subject to an interim hospital order under section 38 (see chapter 7); or 

•	 detained in a place of safety under sections 135 or 136 (see chapter 30). 

21.3	 References in this chapter to “any” or “all” patients do not therefore include 
the patients listed above. 

Powers in respect of detained patients except restricted patients 
[section 72] 

21.4	 The Tribunal may discharge any patient (other than a restricted patient) from 
liability to detention at any time as it sees fit. 

21.5	 As well as having this general discretion, the Tribunal must always discharge 
detained patients if the criteria in table 21.1 are met. 
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Table 21.1: Circumstances in which the Tribunal must discharge detained patients 

Patient The Tribunal must discharge if 

Detained on the basis 
of an application 
for admission for 
assessment (section 
2 or 4) 

the Tribunal is not satisfied that: 

• the patient is then suffering from mental disorder of a 
nature or degree which warrants detention in hospital for 
assessment (or assessment followed by medical treatment) 
for at least a limited period; or 

• the patient’s detention is justified in the interests of the 
patient’s own health or safety or with a view to the 
protection of others. 

Detained on the basis 
of an application 
for admission for 
treatment (section 3) 
Patients subject to 
a hospital order, 
hospital direction or 
transfer direction 

the Tribunal is not satisfied that: 

• the patient is then suffering from mental disorder of a 
nature or degree which makes it appropriate for the patient 
to be liable to be detained in hospital for medical treatment; 

• it is necessary for the health or safety of the patient or for 
the protection of others that the patient should receive such 
treatment; 

• appropriate medical treatment is available for the patient; or 

• (if the nearest relative has applied to the Tribunal because 
the responsible clinician has barred discharge under section 25) 
the patient, if released, would be likely to act in a manner 
dangerous to others or themselves. 

21.6	 When discharging patients from detention (but not supervised community 
treatment (SCT) or guardianship), the Tribunal may direct that the discharge will 
take effect at a specified future date. This is commonly known as “deferred 
discharge”. Otherwise, discharges by the Tribunal take effect immediately. 

21.7	 If the Tribunal decides not to discharge a patient from detention, it may 
recommend that the patient be granted leave of absence or be transferred to 
another hospital, with a view to facilitating the patient’s discharge on a future 
occasion. 

21.8	 The Tribunal cannot discharge patients onto SCT, and is not required to 
discharge patients absolutely from detention just because it thinks that SCT 
might be appropriate for them. However, the Tribunal may recommend that 
the responsible clinician considers whether to discharge a patient onto SCT. 

21.9	 The Tribunal’s recommendations are not binding on hospital managers 
or responsible clinicians (although they must be considered). If its 
recommendations are not put into practice, the Tribunal may (if it wishes) 
further consider a patient’s case, without the patient or anyone else having 
to make a new application. 
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Powers in respect of SCT patients [section 72] 

21.10	 The Tribunal may discharge any patient from SCT at any time as it sees fit, 
even if the patient is recalled to hospital at the time. 

21.11	 The Tribunal must always discharge SCT patients if the criteria in table 21.2 
are met. 

Table 21.2: Circumstances in which the Tribunal must discharge patients from SCT 

The Tribunal must discharge SCT patients if 

the Tribunal is not satisfied that: 

• the patient is then suffering from mental disorder of a nature or degree that makes 
it appropriate for the patient to receive medical treatment; 

• it is necessary that the patient should receive such treatment for the patient’s health 
or safety or for the protection of others; 

• it is necessary that the responsible clinician should be able to exercise the power to 
recall the patient to hospital; 

• appropriate medical treatment is available for the patient; or 

• (if the nearest relative has applied to the Tribunal because the responsible clinician 
has barred discharge under section 25) the patient, if discharged from SCT, would 
be likely to act in a manner dangerous to others or themselves. 

In determining whether the responsible clinician needs to have the power of recall, 
the factors that the Tribunal must consider include the same factors which the 
responsible clinicians must always consider when deciding if a community treatment 
order (CTO) should be made in the first place (see paragraph 15.13). 

21.12	 The Tribunal cannot discharge patients from detention onto SCT by making 
CTOs. Nor can it order the release of SCT patients who are detained 
temporarily as a result of being recalled to hospital, without at the same time 
discharging them from SCT itself. 

Powers in respect of guardianship patients [section 72] 

21.13	 The Tribunal may discharge patients from guardianship at any time as it sees fit. 

21.14	 The Tribunal must discharge guardianship patients if the criteria in table 21.3 
are met. 

Table 21.3: Circumstances in which the Tribunal must discharge patients from 
guardianship 

The Tribunal must discharge guardianship patients if 

the Tribunal is satisfied that: 

• the patient is not then suffering from mental disorder; or 

• it is not necessary that the patient should remain subject to guardianship in the 
interests of the welfare of the patient or for the protection of others. 

Mental Health 
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Powers in respect of patients subject to restriction orders [section 73] 

21.15	 The Tribunal has no general discretion to discharge restricted patients. It may 
only discharge them where it is required by the Act to do so. 

21.16	 The Tribunal must discharge patients who are subject to a restriction order 
(other than patients who have been conditionally discharged and not recalled 
to hospital) if it is not satisfied that the criteria for continued detention for 
treatment under a hospital order are met (see table 21.1). 

21.17	 The discharge must be conditional, unless the Tribunal is satisfied that it is not 
appropriate for the patient to remain liable to be recalled to hospital for further 
treatment (ie to be made subject to conditional discharge). 

21.18	 If the patient is to be discharged absolutely, the discharge takes effect immediately 
and the patient stops being subject to both the restriction order and the 
accompanying hospital order. The Tribunal cannot defer an absolute discharge. 

21.19	 Where the Tribunal is required to discharge a restricted patient conditionally, 
it may (but does not have to) impose conditions with which the patient is to 
comply. (The Secretary of State for Justice may also impose conditions and 
vary those imposed by the Tribunal.) 

21.20	 Where the Tribunal makes a preliminary decision to order conditional 
discharge, it may defer its final direction until arrangements have been made 
to its satisfaction for the discharge to take effect. This is commonly known 
as “deferred conditional discharge”. But case-law has established that the 
Tribunal may not defer a discharge in this way to enable the patient’s progress 
to be tested in the interim (R. (on the application of the Secretary of State for 
the Home Department) v Mental Health Review Tribunal; PG as an Interested 
Party [2002] EWHC Admin 2043). 

21.21	 Where the Tribunal does defer conditional discharge, the primary care trust 
(or local health board in Wales) and local social services authority responsible 
for providing after-care under section 117 must use their best endeavours to 
put in place after-care which will allow the patient to be discharged subject 
to the conditions specified by the Tribunal (Various cases). See chapter 24 for 
more on after-care under section 117. 

21.22	 If such arrangements cannot be put in place, the Tribunal may reconvene and 
reconsider its decision. If it reconvenes, it may decide to vary the conditions 
it had in mind to impose, make an absolute discharge if it believes the criteria 
for that are now met, or decide that the conditions for neither absolute nor 
conditional discharge are met and that the patient should accordingly remain 
detained. It is unlawful for the Tribunal to defer conditional discharge if the 
purpose of the deferment is to secure the patient’s admission to another 
hospital (Secretary of State for the Home Department v Mental Health Review 
Tribunal for the Mersey Regional Health Authority [1986] 3 All ER 233). 

21.23	 If the patient has not been discharged and the Tribunal has not decided to 
change its decision before the patient’s case comes before the Tribunal again 
as a result of a new application or reference, the previous case is considered 
to have been closed without a decision having been reached. In practice, such 
a situation should be exceptional. 

21.24	 See chapter 18 for a description of the effect of conditional discharge. 
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Powers in respect of patients subject to limitation directions or 
restriction directions [section 74] 

21.25	 As with other restricted patients, the Tribunal has no general discretion to 
discharge patients subject to hospital and limitation directions or restricted 
transfer directions. 

21.26	 In addition, because these patients are liable to resume serving their sentence 
of imprisonment (or its equivalent) if they no longer require treatment in 
hospital, special arrangements apply where the Tribunal believes that the 
criteria for discharge from detention are met. 

21.27	 The criteria for the discharge of patients subject to these directions are the 
same as those for patients subject to restricted hospital orders (see paragraphs 
21.16 and 21.17). 

21.28	 Where the Tribunal decides that such a patient would be entitled to be 
discharged absolutely or conditionally if the patient were subject to a 
restriction order (as described above), it must inform the Secretary of State 
for Justice. 

21.29	 If the patient would be entitled to conditional discharge, the Tribunal may 
recommend that the patient continue to be detained in hospital (rather than 
going to prison or other custodial institution) if the patient is not, in fact, 
discharged. 

21.30	 In the case of patients who are remand prisoners or other unsentenced 
prisoners subject to restricted transfer directions under section 48, the 
Secretary of State has no discretion. If the Tribunal has decided that such 
a patient would be entitled to be conditionally discharged and has made a 
recommendation for the patient’s continued detention in hospital, the patient 
remains detained and subject to the restriction direction or limitation direction. 
Otherwise, the Secretary of State must issue a warrant directing the person’s 
return to prison (or any other place of detention in which the patient could 
have been detained but for being in hospital). 

21.31	 In the case of a sentenced prisoner subject to hospital and limitation directions 
or a restricted transfer direction under section 47, the Secretary of State has 
the discretion to agree to the patient’s discharge. 

21.32	 In these cases, the Secretary of State has 90 days from being informed of the 
Tribunal’s findings in which to give notice that the patient may be discharged. 
If the Secretary of State does so, the Tribunal must discharge the patient. 
Otherwise, the patient must be returned to prison (or its equivalent) by the 
hospital managers, unless the Tribunal has recommended that the patient 
remain in hospital if not conditionally discharged. 

21.33	 Where sentenced prisoners subject to hospital and limitation directions or 
transfer directions remain in hospital only as a result of a recommendation by 
the Tribunal, they have the right to apply to the Parole Board for release once 
they have served the minimum period set by the court (the “tariff” period), in 
the same way as other prisoners. If that point has already been reached when 
the Tribunal recommendation is first acted on, the Secretary of State will refer 
the case automatically to the Parole Board. 
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21.34	 The fact that a patient remains in hospital as a result of a recommendation 
by the Tribunal does not alter the Secretary of State’s discretionary powers to 
remit or return them to prison if they no longer need treatment for mental 
disorder or cannot be treated effectively in the relevant hospital (see chapters 
5, 8 and 9). 

Powers in respect of conditionally discharged patients [section 75] 

21.35	 When considering applications by conditionally discharged patients (or 
references in respect of them from the Secretary of State for Justice), the 
Tribunal may discharge the restriction order, limitation direction or restriction 
direction to which they are subject. If it does so, patients are automatically 
discharged from the underlying hospital order, hospital direction or transfer 
direction as well. 

21.36	 If the Tribunal decides not to discharge a conditionally discharged patient, 
it may vary the conditions to which the patient is subject, or impose new 
conditions. 
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Chapter 22 
Applications to the First-tier Tribunal


Introduction 

22.1 	 This chapter describes the rights of patients and their nearest relatives to apply 
to the First-tier Tribunal (“the Tribunal”) under the Act. 

Patients’ rights to make applications [sections 66, 69 and 70] 

22.2 	 Applications for discharge may be made to the Tribunal by patients as set out 
in the tables at the end of this chapter. 

22.3 	 For applications by patients detained under Part 2: 

•	 patients detained for assessment (sections 2 or 4) – see table 22.1 

•	 patients detained for treatment (section 3) – see table 22.2. 

22.4 	 For applications by unrestricted patients detained under Part 3: 

•	 patients subject to unrestricted hospital orders (section 37 etc) – see 
table 22.3 

•	 patients subject to unrestricted transfer directions (sections 47 or 48) or 
subject to hospital directions (section 45A) to which limitation directions no 
longer apply – see table 22.4. 

22.5 	 For applications by restricted patients detained under Part 3: 

•	 patients subject to restricted hospital orders (sections 37 and 41 etc) – see 
table 22.5 

•	 patients subject to hospital and limitation directions (section 45A) – see 
table 22.6 

•	 patients subject to restricted transfer directions (sections 47, 48 and 49 etc) 
– see table 22.7. 

22.6 	 For applications by SCT patients: 

•	 Part 2 SCT patients – see table 22.8 

•	 Part 3 SCT patients – see table 22.9. 

22.7 	 For applications by conditionally discharged restricted patients, see table 22.10. 

22.8 	 For applications by guardianship patients (both Part 2 and Part 3), see 
table 22.11. 
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Nearest relatives’ rights to make applications [sections 66 and 69]


22.9 Applications for discharge may be made to the Tribunal by nearest relatives 
of patients as set out in the following tables: 

patients detained under section 3 – table 22.12• 

patients detained under Part 3 (unrestricted patients only) – table 22.13 • 

Part 2 SCT patients – table 22.14• 

Part 3 SCT patients – table 22.9• 

guardianship patients (Part 3 only) – table 22.15. • 

22.10 Nearest relatives may not make applications in respect of restricted patients. 

Displaced nearest relatives’ rights to make applications [section 66(1)(h)] 

22.11 	 Table 22.16 at the end of this chapter describes when former nearest relatives 
who have been displaced by the county court under section 29 may make 
applications to the Tribunal. This only applies to former nearest relatives 
who are displaced on the grounds that they have unreasonably objected to 
an application or have used (or were likely to use) their powers of discharge 
without due regard to the welfare of the patient or the interests of the public 
(see chapter 33). 

Only one application per period [section 77] 

22.12 	 Only one application may be made in any given period – but an application 
which is withdrawn in accordance with the Tribunal’s Rules does not count. 

22.13 	 For these purposes, where patients transfer from England to Wales, a previous 
application to the Tribunal in one country counts as an application to the 
Tribunal in the other. 

Applications to the Tribunal in Wales in respect of patients in England 
(and vice versa) [section 77(3) and (4)] 

22.14 	 It may sometimes be necessary for applications to be made to the Tribunal in 
Wales even though the patient in question is in, or being cared for in, England 
(or vice versa). Applications are to be made as follows: 

Patient is Application to be made to Tribunal for the 
country in which the 

liable to be detained in a hospital hospital is located 
an SCT patient patient’s responsible hospital is located 
conditionally discharged and not 
recalled to hospital 

patient is residing 

subject to guardianship patient is residing 
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22.15 	 The powers and duties of the Mental Health Review Tribunal for Wales to 
discharge patients are the same as those of the First-tier Tribunal in England. 

Visiting and examination of patients in respect of applications 
[section 76] 

22.16 	 Any doctor or approved clinician may be authorised by or on behalf of the 
patient, or anyone else entitled to make an application to the Tribunal, to 
advise on whether an application should be made, or to provide information 
on the patient’s condition for the purposes of an application. 

22.17 	 These authorised doctors or approved clinicians may visit and examine the 
patient in private at any time, and require any records relating to the patient’s 
detention or treatment in any hospital, or relating to after-care services 
provided for the patient under section 117, to be produced for their inspection. 

22.18 	 A person who refused, without reasonable cause, to let an authorised doctor 
or approved clinician see a patient in private, or inspect any records that they 
were entitled to see, would be guilty of the offence of obstruction under 
section 129 (see chapter 38). 
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Table 22.1: Applications by patients detained for assessment [section 66] 

Applies to patients:

• detained for assessment on the basis of an application for admission for assessment under section 2;

• detained for assessment on the basis of an emergency application under section 4; or 

• treated as one of the above on transfer from outside England or Wales.

The patient may apply once during Notes

the 14 days starting with the day on which the patient is In the case of a patient who is already in hospital, the day the patient
admitted. is admitted means the day on which the application is received by

the hospital managers. For patients transferred from outside England 
or Wales, it means the day on which they are treated as having been 
admitted to the hospital in England or Wales.

The patient may not apply in the second 14 days of detention for
assessment. So, for example, a patient admitted on 1 January must
apply by the end of 14 January.

If a patient’s detention for assessment is extended under section 29 pending resolution of an application to the county court for the 
appointment of an acting nearest relative, the Secretary of State may – and in some circumstances should – be asked to refer the 
patient to the Tribunal under section 67 (see paragraph 23.20). 
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Table 22.2: Applications by patients detained for treatment under section 3 [section 66] 

Applies to patients:

•	 detained on the basis of an application for admission for treatment under section 3;

•	 treated as if they were detained on the basis of such an application following their transfer from guardianship, or from
outside England or Wales; or

•	 who are former Part 2 SCT patients detained again under section 3 following the revocation of their community treatment 
order (CTO). 

If the patient may apply once during Notes 

a patient is detained on the basis the six months starting with the day on For patients already in hospital, this means the day
of an application for treatment which the patient is admitted. on which the application is received by the hospital
(section 3) managers. For patients transferred from outside 

England or Wales, it means the day they are admitted 
to hospital in England or Wales.

the patient’s detention is renewed the period for which the detention is The fi rst renewal period is six months. Subsequent 
under section 20 or 21B renewed. periods are 12 months. The right to apply begins

when the new detention period begins, not when
the renewal report is made. A section 21B report only
triggers a right to apply if it also serves as a section 20
renewal report.

the patient’s CTO is revoked the six months starting with the day the The hospital managers must also refer the case to the 
CTO was revoked. Tribunal as soon as the CTO is revoked. 
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Table 22.3: Applications by patients detained under unrestricted hospital orders [section 66 as applied by Part 1 of Schedule 1, and
section 69(2) to (5)]

Applies to patients:

•	 given an unrestricted hospital order by a court under section 37 or 51, including unrestricted hospital orders given to 
patients as a result of the Criminal Procedure (Insanity) Act 1964 or other legislation;

•	 treated as if subject to an unrestricted hospital order following their transfer from a guardianship order or from detention 
outside England or Wales;

•	 treated as if subject to an unrestricted hospital order because their restriction order has lapsed or been lifted, ie unrestricted 
patients who were previously restricted hospital order patients or were treated as such for any reason;

•	 treated as if subject to an unrestricted hospital order as a result of a direction under the Repatriation of Prisoners Act 1984, 
or as result of any other legislation; or

•	 who are former Part 3 SCT patients detained again on the basis of an unrestricted hospital order following the revocation of 
their CTO, ie those who were detained on the basis of a hospital order before being discharged onto supervised community 
treatment (SCT), or who were treated as such for any reason.

If the patient may apply once during Notes 

the patient’s detention is renewed the period for which the detention is The fi rst renewal period is six months. Subsequent 
under section 20 or 21B renewed. periods are 12 months. The right to apply begins

when the new detention period begins, not when
the renewal report is made. A section 21B report only
triggers a right to apply if it also serves as a section 20
renewal report. 
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If the patient may apply once during Notes 

the patient’s CTO is revoked the six months starting with the day the The hospital managers must also refer the case to the 
CTO was revoked excluding any period Tribunal as soon as the CTO is revoked.
during which less than six months has
passed since the hospital order was
fi rst made (unless the patient would 
have been able to apply to the Tribunal 
during that period had they not become
an SCT patient in the interim – see
below). 

In addition, certain patients who are treated as having become subject to an unrestricted hospital direction may also apply to the 
Tribunal during the fi rst six months before that order is renewed, as follows:

If the patient may also apply once during Notes 

a restricted patient’s restriction six months starting with the day on This includes the lifting of orders or directions under
order lapses or is lifted which the restriction order ceases to other legislation which are treated as if they were 

have effect. restriction orders.
a patient is transferred from six months starting with the day of the
guardianship order transfer. 

This does not apply to people actually given
unrestricted hospital orders by a court.

a patient is transferred from
outside England or Wales 

six months starting with the day of
admission to hospital in England as a
result of the transfer.

a patient is given a direction under six months starting with the day of the
Repatriation of Prisoners Act 1984 direction. 
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Table 22.4: Applications by patients detained under unrestricted transfer directions or under hospital directions to which limitation 
directions no longer apply [section 66 as applied by Part 1 of Schedule 1, and section 69(2)]

Applies to patients:

•	 given an unrestricted transfer direction under section 47 or 48 by the Secretary of State;

•	 treated as if subject to an unrestricted transfer direction or hospital direction following their transfer from detention outside 
England or Wales;

•	 treated as if subject to an unrestricted transfer direction because their restriction direction under section 49 has lapsed
or been lifted, ie former restricted transfer direction patients, including people treated as such for any reason;

•	 treated as if subject to an unrestricted hospital direction because their limitation direction under section 45A has lapsed
or been lifted, ie former hospital and limitation direction order patients, including people treated as such for any reason; 

•	 treated as if subject to an unrestricted transfer direction as a result of a direction under the Repatriation of Prisoners Act
1984, or as a result of any other legislation; or

•	 who are former Part 3 SCT patients detained again on the basis of an unrestricted transfer direction or hospital direction 
following revocation of their CTO, ie those who were detained on the basis of a hospital direction or transfer direction
before being discharged onto SCT, or who were treated as such for any reason.

If the patient may apply once during Notes 

a patient becomes subject to an the six months starting with the day on In the case of a patient who is treated as if subject to
unrestricted transfer direction which the direction is given. a direction following transfer from detention outside

England or Wales, this means the day on which the 
patient is admitted to hospital in England or Wales 
as a result of the transfer. 

a restricted patient’s restrictions the six months starting on the day This includes the lifting of orders or directions under
lapse or are lifted the restriction direction or limitation other legislation which are treated as if they were 

direction ceased to have effect. restriction directions or limitation directions. 
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If the patient may apply once during Notes 

the patient’s detention is renewed the period for which the detention is The fi rst renewal period is six months. Subsequent 
(section 20 or 21B) renewed. periods are 12 months. The right to apply begins

when the new detention period begins, not when
the renewal report is made. A section 21B report only
triggers a right to apply if it also serves as a section 20
renewal report.

the patient’s CTO is revoked the six months starting with the day the The hospital managers must also refer the case to the 
CTO was revoked. Tribunal as soon as the CTO is revoked. 
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Table 22.5: Applications by detained patients subject to restricted hospital orders [sections 69(2) and 70]

Applies to patients:

•	 given a hospital order by a court under section 37 or 51 together with a restriction order under section 41, including such 
orders given to patients as a result of the Criminal Procedure (Insanity) Act 1964 or other legislation; or

•	 treated as if subject to restricted hospital orders following their transfer from detention outside England or Wales or as a 
result of a direction under the Repatriation of Prisoners Act 1984 or other legislation.

If the patient may apply once during Notes 

the patient is detained in hospital
under a restricted hospital order
and has never been conditionally
discharged 

the period between the end of the six
months starting with the day the order 
was made and the end of 12 months
from that day; and

each subsequent 12 month period. 

Example: A patient given a restricted hospital order on
1 January 2009 can apply once between 1 July and
31 December 2009 and once between 1 January and
31 December each following year.

For patients transferred from outside England or
Wales, the day of the order means the day they were 
admitted to hospital in England or Wales as a result of 
the transfer. For patients given a direction under the 
Repatriation of Prisoners Act 1984, it means the date
of that direction.

the patient has been conditionally
discharged but then recalled to 
hospital 

the period between the end of the six
months starting with the day of the
patient’s arrival at the hospital or unit to 
which they were recalled and the end of
12 months from that day; and

each subsequent 12 month period. 

Example: A patient recalled on 1 January 2009 who
arrives at the relevant hospital on 2 January 2009 can
apply once between 2 July 2009 and 1 January 2010
and then once between 2 January 2010 and 1 January
2011, and so on each year.

The Secretary of State must also refer the case to the
Tribunal when the patient is recalled. 

R
eference G

uide to The M
ental H

ealth A
ct 1983 

204 



M
ental H

ealth 

In addition, certain patients who are treated as having become subject to a restricted hospital order may also apply during the fi rst six 
months of that order, as follows:

If the patient may also apply once during Notes 

the patient was transferred from the period of six months starting with This does not apply to offenders transferred from
outside England or Wales under the day of admission to hospital in the Isle of Man or any of the Channel Islands under
section 80B, 82 or 85 England as a result of the transfer. section 84 having been found insane.
the patient was given direction the period of six months starting with
under the Repatriation of Prisoners the day of the direction. 
Act 1984 
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Table 22.6: Applications by detained patients subject to hospital and limitation directions [sections 69(2) and 70]

Applies to patients:

•	 given hospital and limitation directions by a court under section 45A; or

•	 treated as if subject to hospital and limitation directions following their transfer from detention outside England or Wales, 
as a result of a direction under the Repatriation of Prisoners Act 1984, or as a result of any other legislation.

If the patient may apply once during Notes 

the patient is detained in hospital
under hospital and limitation
directions and has never been
conditionally discharged 

the period between the end of the
six months starting with the day the
directions were made and the end
of 12 months from that day; and

each subsequent 12 month period. 

Example: A patient given hospital and limitation
directions on 1 January 2009 can apply once between
1 July and 31 December 2009 and once between
1 January and 31 December each following year.

For patients transferred from outside England or
Wales, the day the directions were made means the 
day they are admitted to hospital in England or Wales 
as result of the transfer. 

the patient has been conditionally
discharged but then recalled to 
hospital 

the period between the end of the six
months starting with the day of their
arrival at the hospital or unit to which
they were recalled and the end of 12
months from that date; and

each subsequent 12 month period. 

Example: A patient recalled on 1 January 2009 who
arrives at the relevant hospital on 2 January 2009 can
apply once between 2 July 2009 and 1 January 2010
and then once between 2 January 2010 and 1 January
2011, and so on each year.

The Secretary of State must also refer the case to the
Tribunal when the patient is recalled. 

206 



M
ental H

ealth 

In addition, certain patients who are treated as having become subject to hospital and limitation directions may also apply during the 
fi rst six months of those directions, as follows:

If the patient may also apply once during Notes 

the patient was transferred from the period of six months starting with
outside England or Wales under the day of admission to hospital in
section 80B, 82 or 85 England as a result of the transfer. 
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Table 22.7: Applications by detained patients subject to restricted transfer directions [sections 69(2) and 70]

Applies to patients:

•	 given a transfer direction under section 47 or 48 together with a restriction direction under section 49; or

•	 treated as if subject to such a restricted transfer direction following their transfer from detention outside England or Wales,
as a result of a direction under the Repatriation of Prisoners Act 1984, or as a result of any other legislation.

If the patient may apply once during Notes 

the patient is detained under a the period of six months starting with Example: A patient given a restricted transfer direction
restricted transfer direction and the day the directions were made; on 1 January 2009 can apply once between then and
has never been conditionally
discharged 

the subsequent six months; and

each subsequent 12 month period. 

30 June 2009, once between 1 July and 31 December
2009 and once between 1 January and 31 December
each following year.

For patients transferred from outside England or
Wales, the day the directions were made means the 
day they are admitted to hospital in England or Wales 
as a result of the transfer. 

the patient has been conditionally
discharged but then recalled to 
hospital 

the period between the end of the six
months starting with the day of their
arrival at the hospital or unit to which
they were recalled and the end of
12 months from that date; and

each subsequent 12 month period. 

Example: A patient recalled on 1 January 2009 who
arrives at the relevant hospital on 2 January 2009 can
apply once between 2 July 2009 and 1 January 2010
and then once between 2 January 2010 and 1 January
2011, and so on each year.

The Secretary of State must also refer the case to the
Tribunal when the patient is recalled. 
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Table 22.8: Applications by Part 2 SCT patients [section 66]

Applies to SCT patients who, immediately before becoming SCT patients, were:

•	 detained on the basis of an application for admission for treatment under section 3; or

•	 treated as if detained on the basis of such an application, following transfer from guardianship or from outside England
or Wales. 

If the patient may apply once during Notes 

the patient becomes an SCT patient the period of six months starting with
the day the CTO is made (or treated as 
made). 

In the case of patients transferred from outside 
England or Wales, they are treated as if their CTO was 
made on the day of their arrival at the place they are 
to reside in England or Wales.

the patient’s CTO is revoked the period of six months starting with
the day the CTO is revoked. 

The hospital managers must also refer the patient’s 
case to the Tribunal as soon as possible after the CTO 
is revoked. 

the patient’s CTO is extended 
(section 20A or 21B) 

the period for which the CTO is
extended. 

The fi rst extension period is six months. Subsequent 
periods are 12 months. The right to apply begins when
the new period begins, not when the extension report 
is made. A section 21B report only triggers a right to
apply if it also serves as a section 20A extension report. 
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Table 22.9: Applications by Part 3 SCT patients and their nearest relatives [section 66 as applied by Part 1 of Schedule 1 and
modifi ed by section 69(3) to (5)]

Applies to SCT patients who, immediately before becoming SCT patients, were:

•	 detained on the basis of a hospital order, unrestricted hospital direction or unrestricted transfer direction under Part 3; or 

•	 treated as if detained on the basis of such an order or direction, following transfer from outside England or Wales, 
or for any other reason.

It also applies to the nearest relatives of such patients.

If the patient and the nearest relative
may each apply once during 

Notes 

a patient is discharged onto SCT 
from an unrestricted hospital order
which was given by a court within
the previous six months 

the period between the end of the
six months starting with the day the
hospital order was given and the six
months starting with the day the CTO
was made. 

This only applies to patients who are actually given an
unrestricted hospital order by a court. It does not apply
to patients who are treated as having been given such
an unrestricted hospital order and who therefore have
the right to apply to the Tribunal before that order is 

a patient becomes detained again
under an unrestricted hospital
order which was given by a court
within the previous six months
because the patient’s CTO is 
revoked 

the period between the end of the
six months starting with the day the
hospital order was given and the six
months starting with the day the CTO
is revoked. 

fi rst renewed (see table 22.3).

Example: A patient given an unrestricted hospital order
on 1 January and a CTO on 1 March can apply only 
from 1 July. 

any other Part 3 patient becomes
an SCT patient 

the period of six months starting with
the day the CTO is made. 

This applies to patients who, before becoming SCT
patients, were detained under unrestricted transfer
directions or hospital directions, as well as unrestricted
hospital order patients not covered by the rules above. 
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If the patient and the nearest relative Notes 
may each apply once during 

any other Part 3 patient’s CTO is the period of six months starting with
revoked the day the CTO is revoked.

the patient’s CTO is extended the period for which the CTO is The fi rst extension period is six months. Subsequent 
(section 20A or 21B) extended. periods are 12 months. The right to apply begins when

the new period begins, not when the extension report 
is made. A section 21B report only triggers a right
to apply if it also serves as a section 20A extension
report.

Note: when an SCT patient’s CTO is revoked, the hospital managers must also refer the patient’s case to the Tribunal as soon as
possible, even if the patient is not permitted to apply at that point. 

211 



Table 22.10: Applications by conditionally discharged restricted patients [section 75] 

Applies to patients who have been:

•	 conditionally discharged from restricted hospital orders, hospital and limitation directions, or restricted transfer directions
(or who are treated as such following their transfer from outside England or Wales); or

•	 conditionally discharged while treated as subject to such an order or direction following their transfer from outside England 
or Wales, as a result of a direction under the Repatriation of Prisoners Act 1984, or as a result of other legislation.

If the patient may apply once during Notes 

the patient is conditionally the period between the end of the 12 Example: A patient conditionally discharged on 1 
discharged and has not been months starting with the day of the January 2009 can apply once between 1 January 2010
recalled to hospital conditional discharge and the end of and 31 December 2010, and then once between 1

two years from that date; and January 2011 and 31 December 2012, and so on.

each subsequent two year period. Where responsibility for a patient is transferred from
outside England or Wales, the patient is treated as if 
conditionally discharged on the day of the transfer of 
responsibility.

For rights to apply if recalled to hospital, see tables 22.5 (restricted hospital orders), 22.6 (hospital and limitation directions) or 22.7 
(restricted transfer direction) as appropriate. 
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Table 22.11: Applications by guardianship patients [sections 66 and 69(1)]

Applies to all patients subject to guardianship under the Act – both guardianship applications under Part 2 and guardianship orders 
under Part 3.

If the patient may apply once during Notes 

a patient is received into
guardianship on the basis of an
application for guardianship under
Part 2 (or treated as such on
transfer from outside England or
Wales) 

the period of six months starting with
the day on which the application is
accepted (or deemed to have been
accepted). 

Where patients are transferred to guardianship from
outside England or Wales, the application is deemed 
to have been accepted, or the order made (as the case 
may be), on the day of their arrival at the place they
are to reside in England or Wales.

Transfer from hospital to guardianship creates no new 
right to apply. a guardianship order is made by a

court under Part 3 (or the patient
is treated as if such an order had
been made on transfer from
outside England or Wales) 

the period of six months starting with
the day on which the order was made
(or deemed to have been made). 

a patient’s guardianship or the period for which guardianship is The fi rst renewal period is six months. Subsequent 
guardianship order is renewed renewed. periods are 12 months. The right to apply begins when
(section 20 or 21B) the new period begins, not when the renewal report is 

made. A report under section 21B only triggers a right
to apply if it also serves as an renewal report under 
section 20. 
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Table 22.12: Applications by nearest relatives of patients detained for treatment under section 3 [section 66] 

Applies to nearest relatives of patients who are:

• detained on the basis of an application for admission for treatment under section 3; or

• who are treated as such following their transfer from guardianship or from outside England and Wales.

If the nearest relative may apply once during

the responsible clinician bars a nearest relative’s order the period of 28 days starting with the day on which they are informed 
for the discharge of a patient detained on the basis of an of the report made by the responsible clinician which bars discharge.
application for admission for treatment under section 3 

This is the only case in which the nearest relative of a Part 2 detained patient may apply to the Tribunal.

The nearest relative has no right to apply if the responsible clinician bars the discharge of a patient detained on the basis of an 
application for admission for assessment under section 2 or 4. 
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Table 22.13: Applications by nearest relatives of unrestricted Part 3 detained patients [section 69(1) and (3) to (5)]

Applies to nearest relatives of:

• patients detained under unrestricted hospital orders, unrestricted hospital directions or unrestricted transfer directions; 

• patients treated as subject to such an order or direction for any reason; and

• former Part 3 SCT patients detained again following revocation of their CTO.

If the patient may apply once during Notes 

the patient’s detention is renewed the period for which the detention is The fi rst renewal period is six months. Subsequent 
(section 20 or 21B) renewed. periods are 12 months. The right to apply begins

when the new detention period begins, not when
the renewal report is made. A section 21B report only
triggers a right to apply if it also serves as a section 20
renewal report.

Even where patients themselves are permitted to apply
during the fi rst six months of their detention prior to 
its fi rst renewal or their discharge onto SCT, nearest 
relatives may not do so.

the patient’s CTO is revoked the six months starting with the day the The hospital managers must also refer the case to the 
CTO is revoked, excluding any period in Tribunal as soon as the CTO is revoked. 
which the patient could not apply (see
table 22.3). 
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Table 22.14: Applications by nearest relatives of Part 2 SCT patients [section 66(1)(g)]

Applies to SCT patients who, immediately before becoming SCT patients, were:

• detained on the basis of an application for admission for treatment under section 3; or

• who are treated as such following their transfer from guardianship or from outside England and Wales.

If the nearest relative may apply once during

a responsible clinician bars a nearest relative’s order for the the period of 28 days starting with the day on which they are informed 
discharge of a patient from SCT of the report by the responsible clinician which bars discharge.

This is the only case in which a nearest relative may apply for the discharge of a Part 2 SCT patient.

For applications by nearest relatives of Part 3 SCT patients, see table 22.9. 
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Table 22.15: Applications by nearest relatives of guardianship patients [section 69(1)]

Applies only to patients subject to a guardianship order under Part 3, and those who are treated as if they were following transfer from
hospital or from outside England and Wales.

If nearest relatives may apply once during Notes 

a guardianship order is made by the period of 12 months starting with Where patients are transferred to a guardianship order
the court (or the patient is treated the day on which the order was made from outside England or Wales, the order is deemed 
as if such an order had been made (or deemed to have been made) and in to be given on the day of their arrival at the place they
on transfer from outside England any subsequent period of 12 months. are to reside in England or Wales. 
or Wales) 

Note: because nearest relatives of patients subject to guardianship under Part 2 can discharge patients themselves, they do not have 
the right to apply to the Tribunal (unless displaced – see table 22.16). 
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Table 22.16: Applications by displaced nearest relatives of Part 2 detained patients, Part 2 SCT patients and guardianship patients 
[section 66(1)(h)]

Applies to applications by nearest relatives who have been displaced by the appointment of an acting nearest relative by the county 
court on the grounds that they:

•	 have unreasonably objected to an application for admission for treatment or a guardianship application; or

•	 have exercised, or are likely to exercise, their power of discharge without due regard to the welfare of the patient or the 
interests of the public.

In other words, nearest relatives displaced on the grounds in paragraphs (c) or (d) of section 29(3) (see chapter 33).

If they would otherwise have nearest relatives may apply once during Notes 
been the nearest relative of a
patient who is 

detained on the basis of an the period of 12 months starting with Nearest relatives displaced on other grounds do not
application for admission for the day of the county court’s order; and have a right to apply to the Tribunal.
assessment or treatment under
section 3 

subsequently once in each 12 month
period for which that order is in force. 

Displaced nearest relatives cannot make applications in
respect of Part 3 patients (whether detained, on SCT
or subject to guardianship orders).a Part 2 SCT patient

subject to guardianship on the
basis of an application under
Part 2 

218 



Mental Health 

Chapter 23 
References to the Tribunal


Introduction 

23.1 	 This chapter describes the duties of hospital managers to refer patients’ cases 
to the First-tier Tribunal (the Tribunal) and the powers and duties of the 
Secretary of State to do so. 

Definitions 

23.2 	 As in chapter 22, “detained patients” means patients liable to be detained on 
the basis of an application for admission under Part 2, or subject to a hospital 
order, hospital direction or transfer direction under Part 3. References to the 
Tribunal cannot be made in respect of patients who are detained under the 
holding powers in section 5, remanded to hospital under sections 35 or 36, 
subject to an interim hospital order under section 38, or detained in a place of 
safety under sections 135 or 136. 

Hospital managers’ duty to refer certain patients to the Tribunal after six 
months of first being detained [section 68] 

23.3 	 Hospital managers must refer certain patients to the Tribunal if six months 
have passed since they were first detained (or transferred to detention from 
outside England and Wales) as set out in table 23.1. 

23.4 	 In that table: 

•	 “section 2 patient” means a patient detained on the basis of an application 
for admission for assessment; 

•	 “section 3 patient” means a patient detained on the basis of an application 
for admission for treatment; 

•	 “Part 2 SCT patient” means a section 3 patient who was then discharged 
onto supervised community treatment (SCT); 

•	 “hospital order patient” means a patient subject to an unrestricted hospital 
order; 

•	 “Part 3 SCT patient” means a hospital order patient who was then 
discharged onto SCT; 

•	 “admission to hospital” means the day the patient was – or is treated as 
having been – admitted to hospital on the basis of the relevant application 
or order (eg for patients who were already in hospital when an application 
was made, it means the day the application was received by the hospital 
managers); 
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•	 a “relevant application or reference” means an application or reference 
made by, or in respect of, the patient to the Tribunal (or the Mental Health 
Review Tribunal (MHRT) for Wales) – except one made by the patient, the 
patient’s nearest relative or the Secretary of State while the patient was 
detained under section 2 or section 4; and 

•	 applications or references which are made, but then withdrawn, do not 
count as relevant applications. 

Table 23.1: Patients to whom the managers’ duty to refer at six months applies 

Patient Unless a relevant application or 
reference has already been made, a 
reference must be made after 

Section 2 patient (whose detention is 
extended under section 29 because of 
an application to displace their nearest 
relative) 

six months from the date of admission 
to hospital for assessment under section 
2 or 4. 

Section 3 patient 
if originally admitted to hospital under 
section 2 or 4, six months from the date 
of that admission; otherwise, six months 
from the date of admission to hospital 
under section 3.

Part 2 SCT patient 

Hospital order patient or Part 3 SCT 
patient, but only if transferred to the 
hospital order from a guardianship order 

six months from the date of the transfer 
from the guardianship order. 

23.5 	 If the patient is, at the time, an SCT patient, the duty to make a reference 
to the Tribunal falls on the managers of the responsible hospital. Otherwise, 
it falls on the managers of the hospital in which the patient is liable to be 
detained. 

23.6 	 The effect of the duty described in table 23.1 is that no patient originally 
detained under Part 2 (and no Part 3 patient who was originally given a 
guardianship order but then transferred to hospital) should wait more than six 
months from first being detained before their case is put to the Tribunal while 
they remain a detained or SCT patient. 

23.7 	 In addition, the managers’ duty to refer applies even if patients have already 
had a Tribunal hearing as a result of an application or reference they (or 
someone else) made while they were detained under section 2 or 4. Those 
applications and references are to be ignored by the managers when deciding 
whether the patient’s case needs to be referred to the Tribunal after six 
months. In other words, it is only applications and references made while a 
patient is detained under section 3, or is an SCT patient, which are relevant. 

23.8 	 There is one exception to this rule – an application made by a displaced 
nearest relative under section 66(1)(h) would be a relevant application even if 
it were made while the patient were still detained under section 2. 

23.9 	 In all cases, applications or references which are made, but then withdrawn, 
do not affect the managers’ duty to refer after six months. 
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Hospital managers’ duty to refer certain patients to the Tribunal after 
three years (or one year) since their last Tribunal hearing [section 68(6)] 

23.10 	 Hospital managers must refer the cases of detained patients (unless they are 
restricted patients) and SCT patients in the circumstances set out in table 23.2. 

Table 23.2: Circumstances in which hospital managers must refer patients to the Tribunal 

Patient 
Hospital managers must refer patients’ 
cases to the Tribunal if 

Patients aged 18 or over 

a period of more than three years has 
passed without the patient’s case being 
considered by the Tribunal (or the MHRT 
for Wales). 

Patients under 18 

a period of more than one year has 
passed without the patient’s case being 
considered by the Tribunal (or the MHRT 
for Wales). 

23.11 	 The three year (or one year) period is three calendar years (or one calendar 
year) from the date of the last hearing, ie if the last hearing was on 1 June 
2007, the three years will end on 31 May 2010. 

23.12 	 In the case of unrestricted Part 3 patients whose cases have never been heard 
by the Tribunal, the three year (or one year) period begins as set out in table 23.3. 

Table 23.3: Unrestricted Part 3 patients: start of the three year (or one year) period 
after which a referral may have to be made 

If the patient the three-year (or one-year) period runs from 
was previously a restricted patient the date on which the patient’s 

restrictions ended or were lifted. 
was transferred from outside England or 
Wales 

the date of the patient’s admission to 
hospital in England or Wales, or the date 
on which they were treated as becoming 
an SCT patient in England or Wales (as 
the case may be). 

is neither of the above the date of the hospital order or transfer 
direction. 

23.13 	 Again, if the patient is an SCT patient, the duty falls on the managers of the 
responsible hospital. Otherwise, it falls on the managers of the hospital in 
which the patient is liable to be detained. 

Hospital managers’ duty to refer SCT patients to the Tribunal if their 
community treatment order is revoked [section 68(7)] 

23.14 	 Hospital managers must also refer the cases of patients whose community 
treatment orders (CTOs) are revoked, as soon as possible after the CTO is 
revoked. The duty to refer falls on the managers of the hospital in which the 
patient is now detained, even if it was not previously the patient’s responsible 
hospital. 
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Patients absent without leave when reference due [section 21(3)] 

23.15 	 If a patient is absent without leave at the point when the hospital managers 
are required to refer their case to the Tribunal, the duty to make the reference 
does not apply unless or until the patient is taken into custody and returned to 
the relevant hospital, or returns voluntarily. 

Secretary of State’s power to refer patients (except restricted patients) 
[section 67(1)] 

23.16 	 The Secretary of State for Health may at any time refer the case of a patient 
to the Tribunal. This includes patients who are detained in hospital, who are 
SCT patients or who are subject to guardianship under Part 2. It also includes 
Part 3 patients detained under unrestricted hospital orders, transfer directions 
or under hospital directions where the associated limitation direction is no 
longer in force, and patients who have been discharged from such an order 
or direction onto SCT. It also includes patients subject to guardianship orders 
under Part 3. But it does not include restricted patients (who can be referred 
under section 71 instead – see below). 

23.17 	 Anyone, including hospital managers, local social services authorities (LSSAs), 
nearest relatives and patients themselves, may request the Secretary of State 
for Health to consider making a reference to the Tribunal, by contacting the 
Department of Health. 

23.18 	 Case-law suggests that hospital managers and LSSAs should consider doing 
so where a patient’s rights under the European Convention on Human Rights 
might otherwise be jeopardised. 

23.19 	 A request for a reference should, in particular, be considered in any case 
where a patient’s detention on the basis of an application for admission for 
assessment under section 2 is extended by virtue of section 29 pending the 
outcome of an application to displace the patient’s nearest relative – especially 
if the patient has not yet had a Tribunal hearing, or a significant period has 
passed since the patient’s last hearing (R. on the application of H) v Secretary 
of State for Health [2005] UKHL 60; 4 All ER 131). Patients themselves have 
no right to apply to the Tribunal in such situations. 

References by the Secretary of State in respect of restricted patients 
[sections 71 and 75(1)] 

23.20 	 The Secretary of State for Justice may at any time refer the case of a restricted 
patient to the Tribunal. This includes patients who have been conditionally 
discharged. 

23.21 	 The Secretary of State must refer a restricted patient’s case to the Tribunal if the 
patient is detained in hospital and three years have passed without the patient’s 
case having been considered by the Tribunal (or by the MHRT in Wales). 

23.22 	 The Secretary of State must also refer to the Tribunal the case of every 
conditionally discharged patient recalled to hospital. The Secretary of State 
must make the reference to the Tribunal immediately, and in any case within 
one month of the patient arriving at, or being brought to, the hospital to 
which they are recalled. 
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References to the Tribunal in Wales in respect of patients in England (and 
vice versa) [section 77(3)] 

23.23 	 It may sometimes be necessary for references to be made to the Tribunal 
in Wales even though the patient in question is in, or is being cared for in, 
England (or vice versa). References are to be made to the same Tribunal as an 
application by the patient would be made (see paragraph 22.14). 

Secretary of State’s power to vary periods after which patients must be 
referred to the Tribunal [sections 68A and 71(3)] 

23.24 	 The Secretary of State can reduce the six month, three year and one year 
periods described earlier in this chapter by making an order under section 68A 
or 71 (as applicable). At the time of publication, no such order has been made. 

Visiting and examination of patients in respect of references 
[sections 67(2) and 68(8)] 

23.25 	 Any doctor or approved clinician may be authorised by or on behalf of the 
patient in order to provide information for the purposes of a reference by the 
Secretary of State for Health under section 67 or by the hospital managers under 
section 68. 

23.26 	 Authorised doctors or approved clinicians may visit and examine the patient 
in private at any time, and may require any records relating to the patient’s 
detention or treatment in any hospital, or relating to after-care services 
provided for the patient under section 117, to be produced for their inspection. 

23.27	 A person who refused, without reasonable cause, to let an authorised doctor 
or approved clinician see a patient in private, or inspect any records which 
they were entitled to see, would be guilty of the offence of obstruction under 
section 129 (see chapter 38). 
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Chapter 24 
After-care under section 117


Introduction 

24.1 	 This chapter describes the provisions in the Act requiring the NHS and local 
authorities to provide after-care for certain patients who have been detained. 

Duty to provide after-care services [section 117(2)] 

24.2 	 Section 117 places a duty on primary care trusts (PCTs) and local social services 
authorities (LSSAs) to provide after-care for certain patients who have been 
detained under the Act once they leave hospital. These bodies are known 
collectively as the “responsible after-care bodies”. 

24.3 	 After-care services are not defined, but may include medical treatment, 
accommodation, and day and domiciliary services (both healthcare and social 
services). 

24.4 	 The responsible after-care bodies are required to provide after-care services 
“in co-operation with relevant voluntary agencies”. They may commission 
services from other people and organisations as well as (or instead of) 
providing services themselves. 

Eligible patients [section 117(1)] 

24.5 	 The patients eligible for after-care under section 117 are set out in table 24.1. 

Table 24.1: Patients eligible for section 117 after-care. 

Patients detained on the basis of Relevant section 
an application for admission for treatment 3 
a hospital order (with or without a 
restriction order) 

37 

a hospital direction (with or without a 
limitation direction) 

45A 

a transfer direction (with or without a 
restriction direction) 

47 or 48 

and 

patients treated as if detained on the basis of one of the above (eg as a result of 
transfer from guardianship or from outside England or Wales). 

24.6 By definition, this includes all SCT patients and all conditionally discharged 
patients. 
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Responsible after-care bodies [section 117(3)] 

24.7 	 The duty to provide after-care services under section 117 stands by itself. 
It is not a duty to provide services under other legislation (eg the National 
Assistance Act 1948 or the NHS Act 2006). As a result, normal rules about 
commissioning responsibility (in the NHS) or ordinary residence (for social 
services) do not apply. 

24.8 	 The Act says that the responsible after-care bodies are the LSSA and the PCT 
“for the area in which the person concerned is resident or to which [the person] 
is sent on discharge by the hospital in which [the patient] was detained”. 

24.9 	 Case-law has established that the duty falls in the first place on the authorities 
for the area in which the patient was resident before being detained in 
hospital, even if the patient does not return to that area on discharge. If 
(but only if) no such residence can be established, the duty will fall on the 
authorities for the area where the patient is to go on discharge from hospital 
(R. v Mental Health Review Tribunal, ex p. Hall [1999] 1 CCLR 383, 390). 

Preparations for after-care – particularly where conditional discharge 
is in view [sections 73 and 117] 

24.10 	 The duty to provide after-care begins when patients leave hospital, which need 
not be at the same time as they are discharged from detention. 

24.11 	 However, case-law has established that responsible after-care bodies have a 
power to make preparations for patients’ after-care in advance of them leaving 
hospital (which may include paying a deposit for a place in a particular facility 
to be kept open for them, for example). 

24.12 	 As a result, responsible after-care bodies must consider making preparations 
in any case where they have good reason to think that there is a real possibility 
that the patient will be discharged if appropriate after-care can be arranged. 
In particular, they must use their best endeavours to put in place after-care 
which would allow a patient to be conditionally discharged in accordance with 
a provisional decision of the Tribunal (a “deferred conditional discharge”) 
(see paragraph 21.20 onwards). 

After-care services during leave of absence 

24.13 	 The courts have decided that the duty to provide after-care services also 
applies to eligible patients when they are on leave of absence from hospital 
(R. v Richmond LBC, ex p. W. [1999] MHLR 149). Whether they actually need 
any after-care services during such leave will, of course, depend on the specific 
circumstances of the cases. 

Duration of after-care services [section 117(2)] 

24.14 	 After-care services must be provided until the responsible after-care bodies are 
satisfied that the patient no longer needs them. They must be provided for as 
long as an SCT patient remains an SCT patient (and may still be required even 
after a patient is discharged from SCT). 
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24.15 	 The duty to provide after-care services does not end because patients happen 
to return to hospital, even if they are detained under the Act. 

24.16 	 However, if they are detained again in a way which would itself make them 
eligible for after-care services (eg if they are detained for treatment under 
section 3), their new detention may affect the identity of the responsible after
care bodies when the patient leaves hospital again. This is because the area in 
which they were resident before being detained again would now determine 
the identity of the responsible after-care bodies. The area might not be the 
same as it was on the previous occasion. 

24.17 	 In all cases, responsible after-care bodies may reassess from time to time what 
after-care services a person needs and change them accordingly. 

No power to charge for after-care services 

24.18 	 Because the Act provides no power to charge anyone for after-care services 
provided under section 117, they must be provided free of charge. 
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Chapter 25 
Transfer of patients from outside 
England and Wales 

Introduction 

25.1 	 This chapter describes the provisions of the Act which deal with the transfer 
of patients from Scotland, Northern Ireland, the Isle of Man or any of the 
Channel Islands. These provisions are mainly to be found in Part 6 of the Act. 

Relevant sections of the Act 

25.2 	 The sections of the Act dealing with the transfer of patients (or responsibility 
for patients) to England (and Wales) from corresponding or similar provision 
elsewhere are set out in table 25.1. In addition, section 92 includes some 
general rules about how the sections in the table are to be read (especially in 
relation to hospital and limitation directions). 

Table 25.1: Sections of the Act dealing with cross-border transfers to England 

From Scotland Northern Ireland Isle of Man/ 
Channel Islands 

Detention in 
hospital 

Section 80B Section 82 Section 84 and 85 

Community 
treatment 

Section 80C n/a Section 85ZA 

Conditional 
discharge 

Section 80D Section 82A Section 85A 

Guardianship n/a Section 82 Section 85 

General rules applicable to transfers from all jurisdictions 

25.3 	 Although some of the precise details differ, the following basic rules apply in 
all cases. 

Transfer to detention in hospital 

25.4 When the equivalent of a Part 2 patient is transferred to detention under the 
Act, they are treated on their admission to hospital in England or Wales as if 
they had been admitted on that date as a result of a corresponding application 
for admission under Part 2 of the Act. In other words, they are treated as if 
they were a newly detained patient. 

25.5 If a patient was subject to the equivalent of a hospital order, hospital direction 
or transfer direction before being transferred, then instead of being treated 
as detained on the basis of an application, they are treated as if subject to the 
corresponding order or direction under Part 3 of the Act given on the date of 
their admission. 
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25.6 	 This means that such patients are also, for the most part, treated as if they had 
been newly detained under Part 3 of the Act. But there are some differences, 
described later in this chapter. In particular, patients treated as becoming 
subject to an unrestricted hospital order on their transfer may apply to the 
Tribunal in the six months following their transfer, even though such patients 
would normally not be able to apply unless or until their detention had been 
renewed after six months (see chapter 22). 

25.7 	 If a patient was a restricted patient (or the equivalent) before they were 
transferred, they are treated on admission to hospital as if they are also subject 
to a restriction order, limitation direction, or restriction direction (as applicable). 

25.8 	 If they were subject to the equivalent of hospital and limitation directions or a 
transfer direction under section 47, the associated sentence of imprisonment 
(or equivalent) is treated as if it had been imposed by a court in England or 
Wales. If there is more than one associated sentence, they are all treated in 
that way. 

Transfer to supervised community treatment 

25.9 	 When a patient is transferred from the equivalent of supervised community 
treatment (SCT), they are treated as if they had been detained and then 
immediately discharged onto SCT on the day they arrived at the place they are 
to live in England or Wales. Specifically, they are treated as if, on that day: 

•	 an application for their admission under Part 2, or an order or direction for 
their detention under Part 3 (as applicable), had been made, equivalent to 
the authority to which they were subject before being transferred; 

•	 they had been admitted to the hospital whose managers have agreed to be 
the responsible hospital; and 

•	 their responsible clinician had then immediately made a community 
treatment order (CTO) discharging them onto SCT. 

25.10 	 The hospital from which they are treated as having been discharged onto SCT 
becomes their responsible hospital. 

Transfer to guardianship 

25.11 	 When a patient is transferred from guardianship, they are treated as if a 
guardianship application under Part 2 had been accepted, or a guardianship 
order under Part 3 had been made (as applicable), on the day they arrived at 
the place they are to live in England or Wales. 

Transfer of responsibility for conditionally discharged patients 

25.12 	 Responsibility for conditionally discharged patients can only be transferred if 
the Secretary of State for Justice agrees to take over that responsibility. 

25.13 	 Where the Secretary of State agrees to the transfer of responsibility, the patient 
is treated as if they: 

•	 are subject to a hospital order and restriction order, or hospital and 
limitation directions, or a transfer direction and restriction direction 
(depending on which corresponds to their position before transfer); and 

•	 had been conditionally discharged on the day responsibility was transferred. 
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Restricted patients (detained or conditionally discharged) 

25.14 	 A transfer does not affect the date (if any) on which a restricted patient 
automatically ceases to be subject to restrictions. So, if a patient was subject to 
the equivalent of a restriction order, restriction direction or limitation direction 
before their transfer which was due to expire on a fixed date, the equivalent 
order or direction to which they become subject as a result of the transfer will 
also expire on that date. 

Arrangements for transfers 

25.15 	 It is up to the authorities in the jurisdiction from which the patient is being 
transferred to decide whether to authorise the transfer in accordance with the 
local legislation. 

25.16 	 The authorities will almost certainly require evidence that arrangements have 
been made for the patient to be received in England before they will agree to 
the transfer. In practice, they will generally ask the Department of Health (or 
the Ministry of Justice for restricted patients) to confirm this with the relevant 
English hospital or local social services authority (LSSA). 

25.17 	 The Secretary of State for Justice will not, in practice, agree to the transfer of 
a restricted patient to England unless satisfied that the proposed arrangements 
will enable the patient’s safe management there. 

Record of transfer – managers’ and guardians’ duties [regulations 15 and 16] 

25.18 	 Hospital managers in England are required to record the admission of a patient 
transferred to detention in their hospital from outside England or Wales 
using Form M1. The managers must then take whatever steps are reasonably 
practical to inform the person they think is the patient’s nearest relative of 
the patient’s admission (unless the patient does not have a nearest relative). 
Restricted patients, by definition, will not have a nearest relative. 

25.19 	 The managers of the responsible hospital must similarly record the arrival of a 
patient transferred to SCT using Form M1. In this case, arrival means the day 
on which the patient arrives at the place they are to live in England or Wales. 
The managers must then take whatever steps are reasonably practical to 
inform the person they think is the patient’s nearest relative that the patient is 
now an SCT patient (unless the patient does not have a nearest relative). 

25.20 	 In both cases, the record on Form M1 may be made by an officer authorised 
by the managers to do so. 

25.21 	 Guardians (whether LSSAs or private guardians) must record the arrival of a 
patient transferred to their guardianship using Form M1. Again, arrival means 
the day on which the patient arrives at the place they are to live in England or 
Wales. The guardian must then take whatever steps are reasonably practical 
to inform the person they think is the patient’s nearest relative that the patient 
is now subject to guardianship in England (unless the patient does not have a 
nearest relative). 

25.22 	 A private guardian must also inform the responsible LSSA of their own address, 
the patient’s address and the name and address of the patient’s nominated 
medical attendant (see paragraph 19.71). 
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25.23 	 These duties are in addition to the normal duties that hospital managers and 
LSSAs have to give information to patients who are newly detained, or who 
become SCT or guardianship patients (and their nearest relatives). 

Patients transferred to SCT – responsible clinician’s duty to set conditions 
[sections 80C and 85ZA and regulation 16] 

25.24 	 As soon as practicable after a patient is treated as having become an SCT 
patient (as described above), the responsible clinician must specify the 
conditions which are to be included in their CTO under section 17B of the 
Act (see paragraph 15.16 onwards). Those conditions must first be agreed by 
an approved mental health professional (AMHP). The conditions which are 
specified are deemed to be included in the patient’s CTO. 

25.25 	 The responsible clinician must specify those conditions using Form CT09 and 
the AMHP must confirm agreement using the same form. This is in addition to 
the record the managers of the responsible hospital must make on Form M1 
recording the patient’s arrival (see paragraph 25.19). 

Transfers from Scotland – further details [section 80B, 80C and 80D] 

25.26 	 Transfers to England and Wales can only take place with the approval of 
Scottish Ministers in accordance with regulations made under the following 
provisions of the Mental Health (Care and Treatment) (Scotland) Act 2003: 

Section 289 Patients who are not subject to a measure 
authorising detention in hospital, ie the 
equivalent of SCT patients 

Section 290 Patients who are liable to be detained 
(including those who are on the 
equivalent of leave of absence) and 
conditionally discharged patients 

25.27 	 An application for a transfer should be made to the Scottish Executive in 
accordance with those regulations. 

25.28 	 In practice, the Scottish Executive will generally ask the Department of Health 
(or the Ministry of Justice for restricted patients) to confirm that arrangements 
have been made for the transfer. The Secretary of State for Justice will not, in 
practice, agree to the transfer of a restricted patient to England unless satisfied 
that the proposed arrangements will enable the patient’s safe management 
in England. 

25.29 	 A patient subject to a restriction order under section 59 of the Criminal 
Procedure (Scotland) Act 1995 who has been conditionally discharged under 
section 193(7) of the Mental Health (Care and Treatment) (Scotland) Act 2003 
is treated on transfer to England or Wales as if conditionally discharged from 
a restricted hospital order under section 37 and 41. Otherwise the Act does 
not specify which of its provisions are to be considered equivalent to those in 
Scotland, but they are likely to be as set out in table 25.2. 
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Table 25.2: Transfers from Scotland: likely corresponding provisions 

Scotland England and Wales 
Emergency detention certificate under 
section 36 of the Mental Health (Care 
and Treatment) (Scotland) Act 2003 

Emergency application (section 4) 

Short term detention certificate under 
section 44 the Mental Health (Care and 
Treatment) (Scotland) Act 2003 

Application for admission for assessment 
(section 2) 

Compulsory treatment order under 
section 64 of the Mental Health (Care 
and Treatment) (Scotland) Act 2003 
authorising detention in hospital 

Application for admission for treatment 
(section 3) 

Compulsory treatment order under 
section 64 of the Mental Health (Care 
and Treatment) (Scotland) Act 2003 not 
authorising detention in hospital 

SCT following detention under an 
application for admission for treatment 
(sections 3 and 17A) 

Compulsion order under section 57A of 
the Criminal Procedure (Scotland) Act 
1995 authorising detention in hospital, 
without a restriction order 

Hospital order (section 37) 

Compulsion order under section 57A of 
the Criminal Procedure (Scotland) Act 
1995 authorising detention in hospital, 
with a restriction order under section 59 
of that Act 

Hospital order (section 37) with restriction 
order (section 41) 

Compulsion order under section 57A 
of the Criminal Procedure (Scotland) 
Act 1995 not authorising detention in 
hospital 

SCT following detention under an 
unrestricted hospital order (sections 37 
and 17A as applied by Part 1 of 
Schedule 1) 

Hospital direction under section 59A of 
the Criminal Procedure (Scotland) Act 
1995 

Hospital and limitation directions (section 
45A) 

Transfer for treatment direction under 
section 136 of the Mental Health (Care 
and Treatment) (Scotland) Act 2003 

Restricted transfer direction for sentenced 
prisoner (sections 47 and 49) 

25.30 	 At the time of publication, Scottish regulations do not permit the transfer of 
patients subject to treatment orders, assessment orders, interim compulsion 
orders, temporary compulsion orders or remands for inquiries into their mental 
condition. Between them, these are roughly equivalent to remands under 
section 35 or 36 of the Act, interim hospital orders under section 38 and 
transfer directions for unsentenced prisoners under section 48. 
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Transfers from Northern Ireland – further details [section 82 and 82A] 

25.31 	 Transfers from Northern Ireland must be approved by the Department of 
Health, Social Services and Public Safety (DHSSPS) for Northern Ireland 
under section 82 of the Act, unless the patient is restricted. At the time 
of publication, transfers of restricted detained patients, and transfers of 
conditionally discharged patients under section 82A, must be approved by the 
Secretary of State for Northern Ireland. 

25.32 	 Before authorising a transfer, the DHSSPS or the Secretary of State for Northern 
Ireland (as applicable) must be satisfied that it is in the patient’s interests and 
that (where relevant) arrangements have been made for the patient to be 
admitted to hospital or received into guardianship in England or Wales. 

25.33 	 In practice, the Northern Ireland authorities will generally ask the Department 
of Health (or the Ministry of Justice for restricted patients) to confirm that 
arrangements have been made for the transfer. The Secretary of State for 
Justice will not, in practice, agree to the transfer of a restricted patient to 
England unless satisfied that the proposed arrangements will enable the 
patient’s safe management in England. 

25.34 	 Section 82 specifies the provisions to which certain patients are to be treated 
as subject if transferred to England or Wales, as set out in table 25.3. Patients 
liable to be detained under Articles 42, 43 or 45 of the Mental Health 
(Northern Ireland) Order 1986 cannot be transferred (the equivalent of 
patients remanded to hospital under sections 35 or 36, or subject to an interim 
hospital order under section 38). 

Table 25.3: Transfers from Northern Ireland: corresponding provisions as set out in 
section 82 

Liable to be detained in Northern Ireland 
immediately before the transfer on the 
basis of 

To be treated as liable to be detained in 
England and Wales on the basis of 

a report under Article 12(1) or 13 of the 
Mental Health (Northern Ireland) Order 
1986 

an application for admission for treatment 
(section 3) 

an application for assessment under 
Article 4 of that Order 

an application for admission for 
assessment (section 2) 

25.35 	 Although the Act does not specify which of its provisions are to be considered 
equivalent to those in Northern Ireland in other cases, they are likely to be as 
set out in table 25.4. 
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Table 25.4: Transfers from Northern Ireland: likely corresponding provisions 
in other cases 

Northern Ireland (Mental Health 
(Northern Ireland) Order 1986) 

England and Wales 

Liable to be detained under Article 44, 
without restrictions on discharge 

Hospital order (section 37) 

Liable to be detained under Article 44, 
with restrictions under Article 47 

Hospital order (section 37) and restriction 
order (section 41) 

Liable to be detained under Article 53, 
without restrictions on discharge 

Transfer direction for sentenced prisoner 
(section 47) 

Liable to be detained under Article 53, 
with restrictions under Article 57 

Transfer direction for sentenced prisoner 
(section 47) with restriction direction 
(section 49) 

Liable to be detained under Article 54, 
without restrictions on discharge 

Transfer direction for unsentenced 
prisoner (section 48) 

Liable to be detained under Article 54, 
with restrictions under Article 57 

Transfer direction for unsentenced 
prisoner (section 48) with restriction 
direction (section 49) 

Subject to guardianship on the basis of an 
application under Article 18 

Guardianship application (section 7) 

Subject to guardianship order under 
Article 44 

Guardianship order (section 37) 

Transfers from the Isle of Man or the Channel Islands – further details 
[section 85, 85ZA and 85A] 

25.36 	 Transfers from the Isle of Man or any of the Channel Islands require the 
approval of the relevant island authorities, in accordance with local legislation. 

25.37 	 In practice, the island authorities will generally ask the Department of Health 
(or the Ministry of Justice for restricted patients) to confirm that arrangements 
have been made for the transfer. The Secretary of State for Justice will not, in 
practice, agree to the transfer of a restricted patient to England unless satisfied 
that the proposed arrangements will enable the patient’s safe management 
in England. 

25.38 	 Patients transferred from the Isle of Man or the Channel Islands are treated 
on their arrival in England or Wales as if subject to the application, order or 
direction which corresponds to the provisions to which they were subject in the 
island in question. Advice should be sought from the island authorities or from 
the Department of Health or the Ministry of Justice (as applicable) if there is 
doubt about what the relevant corresponding provision is. Patients subject to 
the equivalent of remand to hospital under sections 35 or 36, or an interim 
hospital order under section 38, cannot be transferred. 

25.39 	 For patients transferred from the Isle of Man who become subject to the 
equivalent of hospital directions or restriction directions in England, detention 
under section 60(6)(a) of the Mental Health Act 1974 (an Act of Tynwald) is 
treated (where relevant) as if it were a sentence of imprisonment which has 
been given by a court in England or Wales. 
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Offenders found insane in the Isle of Man or the Channel Islands [section 84] 

25.40 	 Under section 84, the Secretary of State for Justice may direct that an offender 
be removed to a hospital in England or Wales if the offender: 

•	 has been found insane by a court in the Isle of Man or any of the Channel 
Islands, or to have been insane at the time of the alleged offence; and 

•	 has been ordered to be detained during Her Majesty’s pleasure. 

25.41 	 When admitted to the hospital in England or Wales, the patient is treated as 
if subject to a hospital order and restriction order. The Secretary of State may 
subsequently direct that the patient be returned to the island, to be dealt with 
as if never transferred in the first place. 
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Chapter 26 
Transfer of patients to Scotland


Introduction 

26.1 	 This chapter describes the provisions of the Act under which patients may 
be transferred from detention, supervised community treatment (SCT) or 
conditional discharge in England to the equivalent in Scotland. The provisions 
in question are mainly to be found in Part 6 of the Act. 

Purpose of transfers under the Act 

26.2 	 A transfer under the Act is only necessary where the patient concerned needs 
to remain subject to detention, conditional discharge or the equivalent of SCT 
on arrival in Scotland. 

Transfer of detained patients to Scotland [sections 80 and 92] 

26.3 	 The Secretary of State may issue a warrant (“a transfer warrant”) authorising 
the transfer of the detained patients from England to Scotland if they are 
detained under one of the provisions set out in table 26.1. 

Table 26.1: Detained patients who may be transferred to Scotland 

Patients liable to be detained on the basis of Relevant section 
an application for admission for assessment 2 or 4 
an application for admission for treatment 3 
a hospital order (with or without a 
restriction order) 

37 (or 51) 

a hospital direction (with or without a 
limitation direction) 

45A 

a transfer direction (with or without a 
restriction direction) 

47 or 48 

and 

patients treated as detained on the basis of one of the above (eg as a result of 
transfer from guardianship or from outside England or Wales). 

26.4	 A warrant cannot be issued for the transfer of patients remanded to hospital 
under section 35 or 36, subject to an interim hospital order under section 38, 
or detained in a hospital as a place of safety under section 135 or 136. In 
practice, it is very unlikely that a warrant would be issued for the transfer of 
patients detained in hospital under the “holding powers” in section 5. 

26.5 	 A warrant may only be issued if the Secretary of State is satisfied that it is 
in the patient’s interests to be removed to Scotland and that arrangements 
have been made for the patient to be admitted to hospital in Scotland or 
(if the patient is not, in fact, to be admitted immediately to hospital) for the 
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possibility of the patient’s detention in hospital to be authorised under the 
relevant Scottish legislation. 

Requesting a transfer warrant for Scotland for a detained patient 

26.6 	 In practice, a request for a transfer warrant should be made by, or on behalf 
of, the managers of the hospital in which the patient is detained in England. 

26.7 	 The request should explain why the hospital thinks the transfer would be in 
the patient’s interests (not the interests of the hospital) and the arrangements 
that have been agreed for the patient to be received in Scotland. 

26.8 	 For patients other than restricted patients, a pro-forma to be used for such 
requests is available from the Department of Health. 

26.9 	 Requests for the transfer of restricted patients should be made to the Ministry 
of Justice. 

26.10 	 Transfer to Scotland requires the approval of Scottish Ministers in accordance 
with Scottish legislation. The Department of Health (or the Ministry of Justice) 
will seek this directly from the Scottish Executive. If necessary, they may 
need to ask the hospital in England for any further information which the 
Scottish Ministers require. At the time of publication, the relevant legislation is 
regulation 24 of The Mental Health (Cross-border transfer patients subject to 
detention requirement or otherwise in hospital) (Scotland) Regulations 2005. 

Conveyance of detained patients to Scotland [sections 80 and 137] 

26.11 	 If the Secretary of State issues a warrant, it will include any necessary 
directions allowing the patient to be conveyed to the relevant hospital (or 
other place) in Scotland by specified people (normally anyone authorised by 
the hospital managers) within a fixed period (normally 14 days, unless the 
patient’s current period of detention is due to expire sooner). 

26.12 	 The Scottish Ministers may also give directions about the patient’s conveyance 
once in Scotland under Scottish regulations (or authorise the patient’s intended 
responsible medical officer in Scotland to do so). 

26.13 	 While being conveyed to Scotland in accordance with the transfer warrant, the 
patient is considered to be in legal custody under the Act (see chapter 31). 

Effect of transfer of a detained patient [section 91] 

26.14 	 When the transfer is completed, the application, order or direction on the basis 
of which the patient was detained in England ceases to have effect and cannot 
be revived. 

26.15 	 The transfer is completed when the patient is admitted to the relevant 
hospital in Scotland. If the patient is not in fact to be detained (eg because 
the patient is to be given the equivalent of leave of absence under Scottish 
legislation without first being admitted to the new hospital), the transfer is 
completed when the possibility of detention is authorised under the relevant 
Scottish legislation. 

26.16 	 The patient will then be subject to the relevant legislation in Scotland – which 
differs in many respects from that in England. 
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26.17 	 For the patient to return to England, a further transfer would be necessary, in 
accordance with Scottish legislation, which will require the agreement of the 
Scottish Ministers (see chapter 25). 

Transfer of responsibility for conditionally discharged patients to 
Scotland [sections 80A and 92] 

26.18 	 If the Secretary of State for Justice thinks it would be in the patient’s interests, 
the Secretary of State may agree with the relevant Scottish Minister that the 
latter will take over responsibility for a conditionally discharged patient who 
is subject to a restriction order. If responsibility is transferred to the Scottish 
Minister in this way, the patient will become subject to the arrangements for 
conditional discharge under the relevant legislation in Scotland. 

Transfer of responsibility for SCT patients to Scotland [sections 80ZA and 91] 

Note: This is subject to the Scottish Ministers making the necessary regulations. 

26.19 	 The Secretary of State for Health may authorise the transfer of responsibility 
for an SCT patient to Scotland. 

26.20 	 Such a transfer of responsibility may only be authorised if the Secretary of State 
thinks that it is in the patient’s interests and that arrangements have been 
made for the patient to be made subject to provisions under Scottish legislation 
which correspond or are similar to community treatment orders (CTOs). 

26.21 	 In practice, this means a compulsory treatment order under the Mental Health 
(Care and Treatment) (Scotland) Act 2003 (or a compulsion order under 
the Criminal Procedure (Scotland) Act 1995), which does not authorise the 
patient’s detention in hospital. 

26.22 	 The Secretary of State may not authorise a transfer of responsibility for SCT 
patients while they are recalled to hospital (which includes any period during 
which they are absent without leave from the hospital while recalled). 

26.23 	 If the Secretary of State authorises a transfer of responsibility, responsibility for 
the patient passes to the appropriate body in Scotland from whatever time is 
specified in the authority. When responsibility passes to Scotland, the patient’s 
CTO ceases to have effect and the patient ceases to be an SCT patient. In 
other words, the patient is no longer liable to recall to or detention in hospital 
in England or Wales. The patient will then be subject to the relevant legislation 
in Scotland. 

26.24 	 In practice, a request for the transfer of an SCT patient should be made to 
the Department of Health by, or on behalf of, the managers of the patient’s 
responsible hospital. The Department will seek any necessary approval from 
the Scottish Government. 

26.25	 A transfer of responsibility for an SCT patient does not give anyone any power 
to convey the patient to Scotland against the patient’s will. 

Transfer of guardianship patients to Scotland 

26.26	 It is not possible to transfer guardianship patients to guardianship (or any other 
form of compulsory measure) in Scotland. 
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Chapter 27 
Transfer of patients to 
Northern Ireland 

Introduction 

27.1 	 This chapter describes the provisions of the Act under which patients may 
be transferred from detention, supervised community treatment (SCT), 
guardianship or conditional discharge in England to the equivalent in Northern 
Ireland. The provisions in question are mainly to be found in Part 6 of the Act. 

Purpose of transfers under the Act 

27.2 	 A transfer under the Act is only necessary where the patient concerned needs 
to remain subject to detention, guardianship, conditional discharge or the 
equivalent of SCT on arrival in Northern Ireland. 

Transfer of detained patients to Northern Ireland [sections 81 and 92] 

27.3 	 The Secretary of State may issue a warrant (“a transfer warrant”) authorising 
the transfer of detained patients from England to Northern Ireland if they are 
detained under one of the provisions set out in table 27.1. 

Table 27.1: Detained patients who may be transferred to Northern Ireland 

Patients liable to be detained on the basis of Relevant section 
an application for admission for assessment 2 or 4 
an application for admission for treatment 3 
a hospital order (with or without a 
restriction order) 

37 (or 51) 

a hospital direction (with or without a 
limitation direction) 

45A 

a transfer direction (with or without a 
restriction direction) 

47 or 48 

and 

patients treated as detained on the basis of one of the above (eg as a result of 
transfer to or from guardianship, or from outside England or Wales). 

27.4 	 A warrant cannot be issued for the transfer of patients remanded to hospital 
under section 35 or 36, or subject to an interim hospital order under section 
38, or detained in a hospital as a place of safety under section 135 or 136. In 
practice, it is very unlikely that a warrant would be issued for the transfer of 
patients detained in hospital under the “holding powers” in section 5. 

27.5 	 A transfer warrant may only be issued if the Secretary of State is satisfied 
that it is in the patient’s interests to be removed to Northern Ireland and that 
arrangements have been made for the patient to be admitted to hospital in 
Northern Ireland. 
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Requesting a transfer warrant for Northern Ireland for a detained patient 

27.6 	 In practice, a request for a transfer warrant should be made by, or on behalf 
of, the managers of the hospital in which the patient is detained in England. 

27.7 	 The request should explain why the hospital thinks the transfer would be in 
the patient’s interests (not the interests of the hospital) and the arrangements 
that have been agreed for the patient to be received in Northern Ireland. 

27.8 	 For patients other than restricted patients, a pro-forma to be used for such 
requests is available from the Department of Health. 

27.9 	 Requests for the transfer of restricted patients should be made to the Ministry 
of Justice. 

Conveyance of detained patients to Northern Ireland [sections 81 and 137] 

27.10 	 If the Secretary of State issues a warrant, it will include any necessary 
directions allowing the patient to be conveyed to the relevant hospital in 
Northern Ireland by specified people (normally anyone authorised by the 
hospital managers) within a fixed period (normally 14 days, unless the patient’s 
current period of detention is due to expire sooner). 

27.11 	 While being conveyed in accordance with the warrant, the patient is 
considered to be in legal custody, whether in England or Northern Ireland 
(see chapter 31). 

Effect of transfer of a detained patient [sections 81 and 91] 

27.12 	 When the transfer is completed, the application, order or direction on the basis 
of which the patient was detained in England ceases to have effect and cannot 
be revived. For the patient to return to England, a further transfer would be 
necessary, in accordance with section 82 of the Act (see chapter 25). 

27.13 	 The transfer is completed when the patient is admitted to the relevant hospital 
in Northern Ireland. From that point, the patient is treated as if subject to the 
corresponding provision of legislation in force in Northern Ireland. In particular: 

If the patient, immediately before being 
transferred to Northern Ireland, was 
liable to be detained on the basis of 

the patient is treated, on admission to 
hospital in Northern Ireland, as if 

an application for admission for 
assessment (section 2 or 4) 

admitted to the hospital on the basis 
of an application for assessment under 
Article 4 of the Mental Health (Northern 
Ireland) Order 1986 made on the date of 
admission to that hospital. 

an application for admission for treatment 
(section 3) 

detained for treatment under Part 2 of 
the Mental Health (Northern Ireland) 
Order 1986 by virtue of a report under 
Article 12(1) of that Order made on the 
date of admission. 
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27.14 	 Patients subject to a hospital direction, or transfer direction under section 47 
given while they were serving a prison sentence (as defined in section 47(5)) 
imposed by a court in England or Wales, are treated, on their transfer, as if the 
associated prison sentence(s) had been imposed by a court in Northern Ireland. 

27.15 	 However, if they were subject to a restriction direction or a limitation direction 
due to end on a fixed date (eg because they are serving a prison sentence of 
fixed duration, rather than a life sentence), the equivalent restriction direction 
will still expire on that date. The same applies to patients who were subject to 
a restriction order of limited duration before their transfer. 

Transfer of responsibility for conditionally discharged patients to 
Northern Ireland [sections 81A and 92] 

27.16 	 If the Secretary of State for Justice thinks it would be in the patient’s interests, 
the Secretary of State may agree with the Secretary of State for Northern 
Ireland that the latter will take over responsibility for a conditionally 
discharged patient. 

27.17 	 If a transfer of responsibility is agreed, patients are treated as if they were 
subject to a hospital order and restriction order, or transfer direction and 
restriction direction (as applicable), under the corresponding legislation in 
Northern Ireland, and as if they had been conditionally discharged on the day 
of the transfer. 

27.18 	 The transfer does not affect the day on which the patient’s restriction order or 
direction expires, if it was due to expire on a fixed date. 

Transfer of SCT patients to Northern Ireland [section 81ZA] 

27.19 	 At the time of publication, there is no equivalent of SCT under Northern 
Ireland legislation, so responsibility for SCT patients may not be transferred to 
a hospital in Northern Ireland. 

27.20 	 However, if it is in their interests, SCT patients may instead be transferred to 
detention in Northern Ireland under a transfer warrant as described earlier in 
this chapter, as if (in effect) they had never become an SCT patient. 

27.21 	 In practice, a request for the transfer of an SCT patient should be made to 
the Department of Health by, or on behalf of, the managers of the patient’s 
responsible hospital. 

Transfer of guardianship patients to Northern Ireland [section 81] 

27.22 	 The Secretary of State may also issue a transfer warrant authorising the 
transfer of a guardianship patient to guardianship in Northern Ireland. This 
may only be done if the Secretary of State thinks that it is in the patient’s 
interests to be removed to Northern Ireland and that arrangements have been 
made for the patient to be received into guardianship in Northern Ireland. 

240 



Mental Health 

27.23 	 In practice, a request for a transfer warrant should be made by, or on behalf 
of, the patient’s responsible local social services authority in England to the 
Department of Health. The request should explain why the transfer would 
be in the patient’s interests, the arrangements that have been agreed for the 
patient to be received into guardianship in Northern Ireland, and whether (and 
if so why) the patient needs to be kept in custody while being taken there. 

27.24 	 If the Secretary of State for Health issues a warrant, it will (if appropriate) 
include directions allowing the patient to be conveyed to the place where they 
are to live in Northern Ireland, so that the patient is treated as being in legal 
custody on the journey (see chapter 31). 

27.25 	 The transfer is complete once the patient has arrived at that place. From then 
on, a patient who was previously subject to guardianship on the basis of a 
guardianship application under the Act is treated as if subject to guardianship 
on the basis of a corresponding application accepted under the legislation in 
Northern Ireland on the day the transfer was completed. Similarly, a patient 
previously subject to a guardianship order under the Act is treated as if given 
an equivalent order or direction under Northern Ireland legislation on that day. 
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Chapter 28 
Transfer of patients to the Isle of Man 
or the Channel Islands 

Introduction 

28.1 	 This chapter describes the provisions of the Act under which patients may 
be transferred from detention, supervised community treatment (SCT), 
guardianship or conditional discharge in England to the equivalent in the Isle of 
Man or any of the Channel Islands. The provisions in question are mainly to be 
found in Part 6 of the Act. 

Purpose of transfers under the Act 

28.2 	 A transfer under the Act is only necessary where the patient concerned needs 
to remain subject to detention, or the equivalent of SCT, guardianship or 
conditional discharge, on arrival in the island in question. 

Transfer of detained patients to the Isle of Man or the Channel Islands 
[sections 83 and 92] 

28.3 	 The Secretary of State may issue a warrant (“a transfer warrant”) authorising 
the transfer of a detained patient from England to the Isle of Man or any of 
the Channel Islands if they are detained under one of the provisions set out in 
table 28.1. 

Table 28.1: Detained patients who may be transferred to the Isle of Man 
or Channel Islands 

Patients liable to be detained on the basis of Relevant section 
an application for admission for assessment 2 or 4 
an application for admission for treatment 3 
a hospital order (with or without a 
restriction order) 

37 (or 51) 

a hospital direction (with or without a 
limitation direction) 

45A 

a transfer direction (with or without a 
restriction direction) 

47 or 48 

and 

patients treated as detained on the basis of one of the above (eg as a result of 
transfer to or from guardianship or from outside England or Wales). 

28.4 	 A warrant cannot be issued for the transfer of a patient remanded to hospital 
under section 35 or 36, subject to an interim hospital order under section 38, 
or detained in hospital as a place of safety under section 135 or 136. In practice, 
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it is very unlikely that a warrant would be issued for the transfer of a patient 
detained in hospital under the “holding powers” in section 5. 

28.5 	 A transfer warrant may only be issued if the Secretary of State is satisfied 
that it is in the patient’s interests to be removed to the island in question 
and that arrangements have been made for the patient to be admitted to 
hospital there. 

Requesting a transfer warrant for the Isle of Man or the Channel Islands 
for a detained patient 

28.6 	 In practice, a request for a transfer warrant should be made by, or on behalf 
of, the managers of the hospital in which the patient is detained in England. 

28.7 	 The request should explain why the hospital thinks the transfer would be in 
the patient’s interests (not the interests of the hospital), and the arrangements 
that have been agreed for the patient to be received in the island in question. 

28.8 	 For patients other than restricted patients, a pro-forma to be used for such 
requests is available from the Department of Health. 

28.9 	 Requests for the transfer of restricted patients should be made to the Ministry 
of Justice. 

28.10 	 Transfers may require the approval of the relevant island authorities in 
accordance with the local legislation. The Department of Health (or the 
Ministry of Justice) will seek this as necessary. They may need to ask the 
hospital in England for any further information which island authorities require. 

Conveyance to the Isle of Man or the Channel Islands of detained 
patients [sections 83 and 137] 

28.11 	 If the Secretary of State issues a warrant, it will include any necessary 
directions allowing the patient to be conveyed to the relevant hospital (or 
other place) in the island by specified people (normally anyone authorised by 
the hospital managers) within a fixed period (normally 14 days, unless the 
patient’s current period of detention is due to expire sooner). 

28.12 	 While being conveyed in accordance with the warrant, the patient is 
considered to be in legal custody while in England or Wales (see chapter 31). 
Once the patient reaches the territory of the relevant island, local legislation 
governs whether they may be kept in custody and whether, by whom and 
during what period, they may be retaken if they abscond. The receiving 
hospital or the island authorities may be able to advise on this as necessary. 

Effect of transfer of a detained patient [section 91] 

28.13 	 When the transfer is completed, the application, order or direction on the basis 
of which the patient was detained in England ceases to have effect and cannot 
be revived. For the patient to return to England a further transfer would be 
necessary, in accordance with section 85 of the Act (see chapter 25). 

28.14 	 The transfer is completed when the patient is admitted to the relevant hospital 
in the island in question. The patient will then be subject to the relevant local 
legislation – which may be significantly different from that in England. 
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Transfer of responsibility for conditionally discharged patients to the Isle 
of Man or the Channel Islands [sections 83A and 92] 

28.15 	 If the Secretary of State for Justice thinks that it would be in the patient’s 
interests, the Secretary of State may agree with the relevant authorities in 
the Isle of Man or any of the Channel Islands that those authorities will take 
over responsibility for a conditionally discharged patient. If responsibility 
is transferred in this way, the patient becomes subject to arrangements 
corresponding to conditional discharge under the relevant local legislation. 

Transfer of responsibility for SCT patients to the Isle of Man or the 
Channel Islands [section 83ZA] 

28.16 	 If the local legislation in force in the Isle or Man or any of the Channel Islands 
includes provisions corresponding to or similar to SCT, the Secretary of State 
for Health may authorise the transfer of responsibility for an SCT patient to 
that island. 

28.17 	 Such a transfer of authority may only be authorised if the Secretary of State 
thinks that it is in the patient’s interests and that arrangements have been 
made for the patient to be made subject to the relevant local provisions. 

28.18 	 The Secretary of State may not authorise a transfer of responsibility for an SCT 
patient while they are recalled to hospital (which includes any period during 
which they are absent without leave while recalled). 

28.19 	 If the Secretary of State authorises a transfer of responsibility, responsibility 
for the patient passes to the appropriate authority or person in the island from 
whatever date is specified in the authority, and at that point the patient’s 
community treatment order ceases to have effect and the patient ceases to be 
an SCT patient. In other words, the patient is no longer liable to recall to or 
detention in hospital in England or Wales. Instead they become subject to the 
local legislation, which may be different in significant respects. 

28.20 	 A transfer of responsibility for a SCT patient does not give anyone any power 
to convey the patient to the island against the patient’s will. The island 
authorities should be able to advise on what, if any, powers would be available 
if the patient did not arrive as expected. 

28.21 	 If there is no equivalent of SCT in the island in question, an SCT patient may 
instead be transferred to detention in the island under a transfer warrant as 
described earlier in this chapter, as if (in effect) they had never become an 
SCT patient. 

28.22 	 In practice, a request for the transfer of an SCT patient should be made to 
the Department of Health by, or on behalf of, the managers of the patient’s 
responsible hospital. The Department will seek any necessary approval from 
the relevant island authorities. 

Note: At the time of publication there is no equivalent of SCT in the Isle of Man or 
any of the Channel Islands. 
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Transfer of guardianship patients to the Isle of Man or the Channel 
Islands [section 83] 

28.23 	 The Secretary of State may also issue a transfer warrant authorising the 
transfer of a guardianship patient to guardianship in the Isle of Man or 
any of the Channel Islands. This may only be done if the Secretary of State 
thinks that it is in the patient’s interests to be removed to the island and 
that arrangements have been made for the patient to be received into 
guardianship there. 

28.24 	 In practice, a request for a transfer warrant should be made by, or on behalf 
of, the patient’s responsible local social services authority in England to the 
Department of Health. The request should explain why the transfer would 
be in the patient’s interests, the arrangements that have been agreed for 
the patient to be received into guardianship in the island in question, and 
whether (and if so why) the patient needs to be kept in custody while being 
taken there. The transfer may also have to be agreed with the relevant island 
authorities in accordance with local legislation. 

28.25 	 If the Secretary of State for Health issues a warrant, it will (if appropriate) 
include directions allowing the patient to be conveyed to the relevant island. 
Those directions have the same effect as directions in a transfer warrant for a 
detained patient (see paragraph 28.12). 

28.26 	 The transfer is complete once the patient has been placed under guardianship 
in the island. From that point, the patient is no longer subject to guardianship 
or a guardianship order in England or Wales, but is subject to the relevant local 
legislation instead, which may be different. 
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Chapter 29 
Removal of foreign patients


Introduction 

29.1 	 This chapter describes the provisions in Part 6 of the Act under which certain 
detained patients may be repatriated (or otherwise moved) to a jurisdiction 
outside the UK, the Isle of Man and the Channel Islands. 

Purpose of these provisions 

29.2 	 A removal warrant under the Act is only necessary where patients are not 
willing to travel or need to be kept in custody on the journey. A warrant is 
not necessary if patients are willing to travel and it is safe for them to do so 
without being in legal custody. 

Secretary of State’s power to authorise removal of patient [section 86] 

29.3 	 The Secretary of State may authorise a person’s removal to a place in a 
jurisdiction outside the UK, the Isle of Man or the Channel Islands if that 
person is: 

•	 neither a British citizen nor a Commonwealth citizen with the right of abode 
in the UK; 

•	 receiving in-patient treatment in hospital for mental disorder in England or 
Wales;8 and 

•	 detained pursuant to an application for admission for treatment, a hospital 
order, a hospital direction or a transfer direction. 

29.4 	 This may only be done if the Secretary of State thinks that removal is in the 
interests of the patient and that proper arrangements have been made for: 

•	 the patient’s removal to the other place; and 

•	 care or treatment for the patient there. 

The proposed removal must also have been agreed by the First-tier Tribunal (or 
the Upper Tribunal on appeal) (the Tribunal). 

29.5 	 In practice, this provision is not likely to be used often, not least because of the 
difficulty of being sure that patients who need to remain detained can and will 
be detained under the legislation of the country to which it is proposed they 
be removed. 

8 Decisions about Part 2 patients and unrestricted Part 3 patients detained in Wales are made by the Welsh 
Ministers, rather than the Secretary of State. 
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Proposals for removal 

29.6 	 Proposals for the removal of a patient detained on the basis of an application 
for admission under Part 2 should be made to the Department of Health. If the 
patient is detained under Part 3, the Ministry for Justice should be contacted 
instead. 

29.7 	 Before deciding whether to seek the agreement of the Tribunal, the 
Department of Health or the Ministry of Justice will need to have details of the 
reasons for the proposed transfer and the arrangements that have or could be 
made for the patient’s transport (in the UK and abroad) and for the patient’s 
subsequent care and treatment. In practice, the Departments will expect 
the managers of the hospital in which the patient is detained to provide this 
information and (if the case is referred to the Tribunal) to provide any further 
information which the Tribunal requires. 

Effect of Secretary of State’s warrant 

29.8 	 If the Secretary of State obtains the Tribunal’s approval and decides to 
authorise the patient’s transfer, the Secretary of State will issue a warrant 
which will include any appropriate directions to allow the patient to be 
conveyed (while remaining in legal custody) out of the UK. This includes being 
kept in custody while en route to another country, eg on a plane or ship. But 
the Secretary of State cannot authorise the patient being kept in custody 
or detained once the patient has arrived in another country. Any escort 
arrangements for the rest of the journey would have to be made under the law 
of that country (if that is allowed). 

Effect of removal from England [section 91] 

29.9 	 In most cases, when patients are removed from England and Wales under 
these arrangements, the authority for their detention ceases to have effect 
when they are received into hospital (or another institution) in the country to 
which they have been removed. But where the patient is subject to a restricted 
hospital order, it will remain in force so that it will apply again should the 
patient return to England or Wales (unless the restriction order is for a fixed 
period, in which case both it and the hospital order will expire at the end of 
that period). 

Alternative means of repatriation 

29.10 	 In many cases, it may be more appropriate and more practicable for patients 
who have no legal right to remain in the UK to be repatriated under other 
powers (eg immigration legislation). Case-law has established that it is possible 
to remove people who are detained under the Act but who are not entitled 
to remain in the UK without using section 86 (R. (on the application of X) v 
Secretary of State for the Home Department [2002] MHLR 67). Advice should 
be sought from the Home Office’s UK Border Agency. 

29.11 	 It may also be possible to arrange repatriation of certain patients detained in 
hospital under Part 3 of the Act under the Repatriation of Prisoners Act 1984. 
Advice should be sought from the Ministry of Justice. 
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Chapter 30 
Powers of entry and police powers


Introduction 

30.1 	 This chapter describes the provisions in the Act concerned with powers of 
entry to premises of approved mental health professionals (AMHPs) and the 
police and with the powers of the police to take people who appear to have a 
mental disorder to a place of safety. 

AMHPs’ power of entry and inspection [section 115] 

30.2 	 AMHPs, when acting as such on behalf of a local social services authority 
(LSSA), may at all reasonable times enter and inspect any premises in which a 
person with a mental disorder is living, if they have reasonable cause to believe 
that the patient is not “under proper care”. 

30.3 	 If asked to do so, AMHPs must first produce an authenticated document 
confirming that they are AMHPs. In practice, warrants are issued by LSSAs for 
this purpose. 

30.4 	 If AMHPs are refused entry to premises or required to leave without 
reasonable cause, the person who does so might be committing an offence of 
obstruction under section 129. However, AMHPs do not have any power to 
force entry to premises or to remain on them if the occupier insists they leave. 
If necessary, they may be able to obtain a warrant under section 135 (see 
below). 

30.5 	 AMHPs’ power of entry and inspection under section 115 do not apply to any 
NHS hospital. 

Warrants to search for and remove patients not receiving proper care 
[section 135(1)] 

30.6 	 An AMHP acting on behalf of an LSSA may apply to a magistrate for a warrant 
authorising a police officer (or other constable) to enter specific premises, by 
force if necessary. The application should be made to a magistrate for the area 
where the premises are located. 

30.7 	 Magistrates can issue warrants if satisfied, on the basis of information provided 
(on oath) by an AMHP, that there is reasonable cause to suspect that someone 
believed to be suffering from mental disorder: 

•	 has been or is being ill-treated, neglected or “kept otherwise than under 
proper control” on the premises in question; or 

•	 is living there alone and unable to care for themselves. 

30.8 	 A warrant can be issued even if the person’s name is not known. 
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30.9 	 The warrant gives a police officer (or other constable) the right to enter any 
premises specified in the warrant, by force if necessary, and (if it is thought 
fit) to remove the person concerned to a place of safety with a view to an 
application for detention or guardianship being made under Part 2 of the Act, 
or other arrangements being made for the person’s treatment or care. 

30.10 	 The police officer or constable must always be accompanied by an AMHP 
and a doctor. 

30.11 	 A place of safety for these purposes means: 

•	 residential accommodation provided by an LSSA (under Part 3 of the 
National Assistance Act 1948); 

•	 a hospital (including an independent hospital); 

•	 a police station; 

•	 a care home for mentally disordered people; or 

•	 any other suitable place where the occupier is willing temporarily to receive 
the patient. 

30.12 	 A person who is removed to a place of safety on the basis of a warrant may 
be detained there for a maximum of 72 hours. Within that period they may be 
transferred to one or more other places of safety by a police officer (or other 
constable), an AMHP acting on behalf of an LSSA, or anyone authorised by 
such a police officer, other constable or AMHP. 

Warrant to search for and remove patients who are liable to be taken or 
returned under the Act [section 135(2)] 

30.13 	 Magistrates can issue warrants to allow the police to enter premises and 
remove people who are liable to be taken or returned to hospital or any other 
place, or to be taken into custody, under the Act because (for example) they 
have gone absent without leave. This also applies to people who may be taken 
into custody under equivalent legislation relating to patients who have gone 
absent from Scotland. 

30.14 	 A warrant may be applied for by a police officer (or other constable) or any 
other person who is authorised to take or return the patient to any place or 
take them into custody. A magistrate may issue a warrant, if satisfied on the 
basis of the information provided (on oath) by that person that: 

•	 there is reasonable cause to believe that the patient in question is to be 
found on premises within the magistrate’s area; and 

•	 admission to the premises has been refused or is expected to be refused. 

30.15 	 The warrant gives a police officer (or other constable) the right to enter 
any premises specified in the warrant, by force if necessary, and remove 
the patient. The purpose of this is to allow the patient then to be taken to 
wherever it is they should have been. The police officer or constable may (but 
does not have to) be accompanied by a doctor or any person authorised to 
take or retake the patient (or both). 
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Power of police to remove mentally disordered persons from public 
places to places of safety [section 136] 

30.16 	 The police also have a special power under the Act in relation to people they 
find in a public place who appear to be suffering from mental disorder and to 
be in immediate need of care or control. Any police officer (or other constable) 
can remove such a person to a place of safety (as described in paragraph 
30.11) if they think it necessary in the person’s interests or for the protection 
of others. 

30.17 	 For these purposes, a “public place” can be taken to mean any place (whether 
indoors or outdoors) to which the public have access, whether by right, by 
explicit or implied permission, on payment, or otherwise. 

30.18 	 People removed to a place of safety can be detained there for a maximum 
of 72 hours so that they can be examined by a doctor and interviewed by 
an AMHP in order that any necessary arrangements can be made for their 
treatment or care. The 72 hours runs from the time they are first detained in a 
place of safety. 

30.19 	 During the 72-hour period, the person concerned may be transferred to one or 
more other places of safety by a police officer (or other constable), an AMHP 
acting on behalf of an LSSA, or anyone authorised by such a police officer, 
other constable or AMHP. 
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Chapter 31 
Legal custody, absconding 
and retaking 

Introduction 

31.1 	 This chapter describes the provisions in the Act which relate to keeping 
patients in legal custody and retaking them if they abscond. 

Custody under the Act [section 137(2)] 

31.2 	 A police officer (or other constable), or any other person required or authorised 
under the Act to convey or detain any person or take them into custody, has, 
for those purposes, all the “powers, authorities, protection and privileges” 
of a constable acting within the constable’s own area. This means, for 
example, that they may use reasonable force to stop the person escaping. 

People deemed to be in legal custody [section 137(1)] 

31.3	 Section 137 says that wherever people are required or authorised by or 
under the Act to be taken, removed or returned to a particular place, or to 
be detained temporarily in a place of safety, they are deemed to be in legal 
custody. This includes, for example: 

•	 patients being conveyed to hospital to be admitted on the basis of an 
application for admission under Part 2 (see paragraphs 2.66 to 2.69); 

•	 patients on escorted leave from hospital (see paragraph 12.41); 

•	 patients being taken under section 18 to the place they are required to 
reside as a condition of leave of absence from hospital, because they have 
not gone there themselves (see paragraphs 12.57 to 12.64); 

•	 guardianship patients being taken under section 18 to the place they 
are required to reside, because they have not gone there themselves 
(see paragraph 19.90); 

•	 people being conveyed between hospitals when being transferred under 
section 19 or 123 (see chapter 13); 

•	 patients detained under Part 3 of the Act being taken to or from court; 

•	 people being detained in a hospital (or elsewhere) as a place of safety 
after being taken from a public place by the police under section 136 (see 
chapter 30); and 

•	 patients who are being taken back to hospital (or any other place), having 
gone absent without leave. 
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Retaking patients who abscond from legal custody [section 138] 

31.4 	 The Act distinguishes between people who are absent without leave (AWOL) 
and those who have absconded in other circumstances. 

31.5 	 Rules on retaking patients who go AWOL from: 

•	 hospital while detained in or recalled to hospital; 

•	 the place they are required to live as a condition of leave of absence from 
hospital; and 

•	 where they are required to live by their guardian 

are described in chapters 12, 15 and 19 and are largely to be found in section 
18 of the Act. See in particular paragraphs 12.57 to 12.64 (detained patients), 
paragraphs 15.66 to 15.70 (supervised community treatment (SCT) patients 
recalled to hospital) and paragraphs 19.86 to 19.91 (guardianship patients). 

31.6 	 The rules for retaking patients who have absconded in other circumstances are 
largely dealt with in section 138 and are described below. 

31.7 	 When someone absconds while deemed to be in legal custody as a result of 
section 137, they can be retaken by: 

•	 any police officer (or other constable); 

•	 any approved mental health professional (AMHP) acting on behalf of a local 
social services authority (LSSA); or 

•	 the person in whose custody they were when they escaped. 

31.8 	 If, at the time they absconded, they were liable to be detained in hospital, 
were an SCT patient who had been recalled to hospital, or were a guardianship 
patient, they may also be retaken by anyone who could do so if they had gone 
AWOL. So, for example, a patient who was liable to be detained in hospital 
could also be retaken by anyone authorised to do so by the managers of the 
hospital in question. 

31.9 	 For these purposes, patients being transferred between hospitals are treated 
as if they were detained in (and therefore AWOL from) both hospitals, so that 
people authorised by either set of managers may retake them. 

31.10 	 Similarly, patients who are: 

•	 being transferred to detention in hospital in England or Wales from 
Scotland, Northern Ireland, the Isle of Man or any of the Channel Islands; or 

•	 subject to hospital orders or hospital directions and who are being detained 
in a place of safety pending admission to the hospital specified in the order 
or direction, or while being taken from court to that place of safety or from 
it to the relevant hospital; 

are treated as if they had already been admitted to the hospital in question. 
That means they can be retaken by anyone authorised by the managers of the 
hospital in question. It also means that they are treated as if they were AWOL 
from the hospital for the purposes of calculating the period during which they 
may be taken into custody and taken to the hospital. 
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Time limits for retaking patients who are absent without leave or who 
have absconded from legal custody under the Act [sections 18 and 138] 

31.11 	 The time limits for retaking patients who go AWOL or otherwise abscond in 
England or Wales are summarised in table 31.1. 

Table 31.1: Summary of time limits for retaking patients who are absent without 
leave or otherwise liable to be retaken 

A patient who, at the time of 
absconding, was (or was treated as) 

may not be retaken after 

liable to be detained on the basis of a 
nurse’s record under section 5(4) 

six hours starting at the time the nurse 
made the record 

liable to be detained on the basis of 
the report of a doctor or an approved 
clinician under section 5(2) 

72 hours starting at the time the doctor 
or approved clinician furnished the report, 
or 

72 hours starting at the time a nurse 
made a record under section 5(4) if the 
patient was held under that power first 

being conveyed to hospital on the basis 
of an application for admission for 
assessment or treatment under section 
2 or 3 

14 days starting with the day the patient 
was last examined by a doctor for the 
purposes of a medical recommendation in 
support of the application 

being conveyed to hospital on the basis 
of an emergency application under 
section 4 

24 hours starting at the time the patient 
was last examined by a doctor for the 
purposes of the medical recommendation 
in support of the application 

detained on the basis of an emergency 
application under section 4, where the 
second medical recommendation has not 
yet been received 

72 hours starting at the time the patient 
was admitted (or treated as admitted) 
to the hospital on the basis of the 
emergency application 

detained on the basis of an application 
for admission for assessment under 
section 2 (or under section 4, where the 
second medical recommendation has 
since been received) 

28 days starting with the day the patient 
was admitted (or treated as admitted) on 
the basis of the application 

detained on the basis of an application 
for admission for treatment under 
section 3 

the later of: 

six months starting with the day the 
patient went absent; or 

the date on which the authority under 
which they were detained at the time 
they went absent is due to expire 
(ignoring any possibility of it being 
renewed or replaced by a different 
authority and any extension allowed 
because of the patient’s absence) 

liable to be detained on the basis of 
an unrestricted hospital order, hospital 
direction or transfer direction under 
Part 3 
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A patient who, at the time of 
absconding, was (or was treated as) 

may not be retaken after 

an SCT patient who had been recalled to 
hospital 

the later of: 

six months starting with the day the 
patient went absent; or 

the date on which the community 
treatment order is due to expire (ignoring 
any possibility of it being extended or 
revoked and any extension allowed 
because of the patient’s absence) 

subject to a restriction order, limitation 
direction or restriction direction (whether 
or not conditionally discharged) 
subject to guardianship on the basis of an 
application for guardianship under Part 2 

the restriction order, limitation direction 
or restriction order ceases to have effect 
(which may not be until the patient dies) 
the later of: 

six months starting with the day the 
patient went absent; or 

the date on which the authority under 
which the patient was subject to 
guardianship at the time the patient 
went absent is due to expire (ignoring 
any possibility of it being renewed and 
any extension allowed because of the 
patient’s absence) 

subject to a guardianship order under 
Part 3 

detained in a place of safety under 
section 135 or 136 

the earlier of: 

72 hours from the time the patient 
absconded; or 

the end of the period for which the 
patient may be detained, ie 72 hours 
from the start of the patient’s detention 
in the place of safety 

subject to a remand under section 35 
or 36 or an interim hospital order under 
section 38 

No time limit is specified. The patient may 
be arrested by any police officer (or other 
constable) and, when arrested, must be 
brought before the court that made the 
remand or interim hospital order as soon 
as practicable. 

being conveyed in England or Wales en 
route to Scotland, Northern Ireland, the 
Isle of Man or any of the Channel Islands, 
in accordance with a transfer warrant 

the end of the period during which the 
patient could be retaken if no transfer 
was being attempted. (This is because, 
until the transfer is complete, they remain 
subject to detention or guardianship in 
England) 
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A patient who, at the time of 
absconding, was (or was treated as) 

may not be retaken after 

being conveyed in England or Wales 
en route from detention in Scotland or 
Northern Ireland, in accordance with a 
transfer warrant (or its equivalent), or 
from the Isle of Man under section 84, 
but yet to arrive at the hospital to which 
they are to be admitted 

the end of the period during which the 
patient could be retaken if they had 
already been admitted to hospital in 
England or Wales and had then gone 
AWOL. This will vary depending on 
the type of application, order(s) or 
direction(s) to which they would be 
treated as subject on completion of the 
transfer 

being conveyed from the Isle of Man or 
any of the Channel Islands, in accordance 
with a transfer under section 85, but yet 
to arrive at the hospital to which they are 
to be admitted 

the end of the period during which they 
could be retaken had they absconded 
while still in the Isle of Man or the 
relevant Channel Island 

Patients who go absent without leave or abscond from England or Wales 
to Scotland, Northern Ireland, the Isle of Man or the Channel Islands 

31.12 	 Under the rules described in table 31.2, patients who can be taken into 
custody and taken to any place in England or Wales can also be taken into 
custody and returned from outside England or Wales. The precise detail of the 
arrangements varies according to the jurisdiction and should be checked with 
the relevant authorities, if necessary. 

31.13 	 These arrangements do not apply to patients subject to guardianship (so 
a guardian’s powers are effectively in abeyance while patients are outside 
England or Wales). 

Table 31.2: Retaking of patients who abscond to Scotland, Northern Ireland, the Isle 
of Man or the Channel Islands 

A person (other than one subject to 
guardianship) who could be taken into 
custody in England and Wales may be 
taken into custody and returned by 

in accordance with 

Scotland a (Scottish) constable 

a mental health officer 
as defined in the Mental 
Health (Care and Treatment) 
(Scotland) Act 2003 

a member of staff of any 
hospital in Scotland 

anyone authorised by the 
patient’s responsible clinician 
(or equivalent) 

• 

• 

• 

• 

The Mental Health (Absconding 
Patients from Other Jurisdictions) 
(Scotland) Regulations 2008.9 

9 At the time of publication, these regulations had been laid in draft and were awaiting the approval of the Scottish 
Parliament. It is likely the final regulations will have been made before 3 November. In the interim, section 88 
continues to apply to Scotland as well as to Northern Ireland. 
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A person (other than one subject to 
guardianship) who could be taken into 
custody in England and Wales may be 
taken into custody and returned by 

in accordance with 

Northern Ireland a constable or officer 
of the Police Service of 
Northern Ireland 

a Northern Ireland 
approved social worker 

anyone who could do 
so in England or Wales 

• 

• 

• 

section 88 

Isle of Man/ 
Channel Islands 

anyone authorised 
under local legislation 

• the applicable local legislation 

Patients who go absent without leave while on escorted leave to Scotland 

31.14 	 A detained patient who has been granted escorted leave of absence under 
section 17 to go to Scotland and who escapes from custody while in Scotland 
may be retaken in Scotland in accordance with the Mental Health (Cross
border Visits) (Scotland) Regulations 2008 (SSI 2008/181) . 

31.15 	 Escorted leave means that the patient has been given leave of absence from 
hospital on condition that the patient remains in someone’s custody while 
away from the hospital (see paragraphs 12.41 to 12.44). 

31.16 	 At the time of publication, it is not possible to grant escorted leave of absence 
to Northern Ireland, the Isle of Man or any of the Channel Islands. 

Patients who go absent without leave or abscond overseas [section 40(6)] 

31.17 	 The Act does not permit patients to be retaken outside the UK, the Isle of 
Man or the Channel Islands. However, in certain cases, under the Extradition 
Act 2003, patients who are convicted offenders or accused of a crime may be 
extradited back to England, if the necessary warrants have been issued. The 
effect of section 40(6) is that if a patient subject to a restricted hospital order 
is detained overseas under extradition arrangements, the patient is treated 
as having been taken into custody under section 18 when first held on the 
basis of the extradition warrant in the country in question, rather than when 
returned to the UK. If the patient’s restriction order is for a fixed period (see 
paragraph 10.15), that may affect whether it is still in force when the patient 
returns to England or Wales. 

Patients on escorted leave, etc from Scotland, Northern Ireland, the

Isle of Man or the Channel Islands [sections 17(6) and (7), 137 and 138]


31.18 	 A patient can be kept in custody, conveyed to a particular place or detained in 
a place of safety in England or Wales, if that is a condition of leave of absence 
from hospital granted under equivalent legislation in Scotland, Northern 
Ireland, the Isle of Man or any of the Channel Islands. 
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31.19 	 In each case, section 137 means they are deemed to be in legal custody while 
being escorted, conveyed or detained in England and Wales. As a result, if 
they abscond while in England or Wales, they may be retaken, under section 
138, by the person authorised to keep the patient in custody in England, by a 
police officer (or other constable) or by an AMHP, for as long as they could be 
retaken under the legislation in the jurisdiction from which they are on leave. 

Patients absent without leave, etc from Scotland, Northern Ireland, the 
Isle of Man or the Channel Islands [sections 87 and 89] 

31.20 	 In some circumstances, patients who have gone AWOL, or otherwise 
absconded, under the equivalent legislation in Scotland, Northern Ireland, 
the Isle of Man or any of the Channel Islands, may be taken into custody in 
England or Wales and then taken or returned to where they ought to be, 
as described in table 31.3. 

31.21 	 Again, this does not apply to patients subject to guardianship. 

31.22 	 The periods during which patients who have gone AWOL or otherwise 
absconded in Scotland, Northern Ireland, the Isle of Man or any of the 
Channel Islands vary according to the period allowed for retaking them in 
the jurisdiction from which they have absconded. The period may well not 
be the same as it is for patients subject to similar forms of detention (or other 
compulsory measures) in England. Advice should be sought from the relevant 
authorities in the jurisdiction in question, if necessary. 
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Table 31.3: Retaking of patients who have absconded to England and Wales 
(other than guardianship patients) 

A person who could be taken into 
custody under 

may be taken into custody in England and 
Wales and returned by 

Scotland sections 301, 
302 or 303, or 
regulations made 
under section 
290 or 310 
of the Mental 
Health (Care 
and Treatment) 
(Scotland) Act 
2003 

a police officer (or other constable) 

an AMHP 

a mental health officer (as defined in the 
Scottish legislation) 

a member of staff of any hospital in Scotland 

a member of staff of an establishment in 
which the patient was required to live as 
a condition of a compulsory treatment 
order or compulsion order under Scottish 
legislation 

anyone in whose charge the patient was to 
be kept as a condition of the equivalent of 
leave of absence under Scottish legislation 

anyone else authorised by the patient’s 
responsible medical officer (as defined in 
Scottish legislation) 

(where the patient was in the process of 
being removed from Scotland) anyone 
authorised under Scottish legislation to 
escort the patient 

See Article 8 of the Mental Health (Care 
and Treatment) (Scotland) Act 2003 
(Consequential Provisions) Order 2005 

• 

• 

• 

• 

• 

• 

• 

• 

Northern Ireland Article 29 or 
132, or Article 
29 as applied by 
Article 31 of the 
Mental Health 
(Northern Ireland) 
Order 1986 
(“the Order”). 

a police officer (or other constable) 

an AMHP or a Northern Ireland approved 
social worker (ASW) 

any officer on the staff of the relevant 
hospital in Northern Ireland 

anyone else authorised by the authority 
responsible for that hospital 

anyone in whose legal custody the patient 
was under Article 31 of the Order when 
the patient absconded 

See section 87 of the Act 

• 

• 

• 

• 

• 

Isle of Man or 
Channel Islands 

provisions in the 
legislation of island 
in question which 
corresponds to 
section 18 (AWOL) 
or 138 (absconding) 

a police officer (or other constable), or 

an AMHP 

See section 89 of the Act 

• 

• 
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Chapter 32 
Approval of practitioners to carry out 
functions under the Act 

Introduction 

32.1 	 This chapter describes the provisions of the Act relating to the approval of 
approved mental health professionals (AMHPs), doctors approved under 
section 12 and approved clinicians. 

AMHPs [section 114] 

32.2 	 AMHPs are professionals who have been approved to act in that role by a local 
social services authority (LSSA). AMHPs have various functions under the Act, 
including those set out in table 32.1. 

Table 32.1: Main functions of AMHPs 

AMHP function See 
Making applications for admission to hospital for assessment or 
treatment under Part 2 

chapter 2 

The power to convey patients to hospital on the basis of 
applications for admission 

chapter 2 

Making applications for guardianship under Part 2 chapter 18 
Providing social circumstances reports on patients detained on the 
basis of an application for admission made by their nearest relative 

paragraph 
12.34 

Applying to the county court for the replacement of an 
unsatisfactory private guardian 

paragraph 
19.132 

Confirming that community treatment orders (CTOs) should 
be made discharging patients from detention in hospital onto 
supervised community treatment (SCT) and agreeing the 
conditions to be included in the CTO 

chapter 15 

Approving the extension of CTOs chapter 15 
Approving the revocation of CTOs chapter 15 
Being consulted by responsible clinicians before they make reports 
confirming the detention or SCT of patients who have been absent 
without leave for more than 28 days 

paragraphs 
12.81 and 
15.88 
respectively 

Applying to the county court for the appointment of an acting 
nearest relative and the displacement of an existing nearest relative 

chapter 32 

Having the right to enter and inspect premises under section 115 chapter 29 
Applying for warrants to enter premises under section 135 chapter 29 
The power to take patients into custody and take them to the 
place they ought be when they have gone absent without leave 
(AWOL) 

chapters 12, 15 
and 18 

The power to take and return other patients who have absconded chapter 30 
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AMHPs acting on behalf of LSSAs [section 145(1AC)] 

32.3 	 When the Act refers to AMHPs it means AMHPs acting on behalf of an LSSA 
(unless the context demands otherwise). So, when they carry out functions 
under the Act, AMHPs must be acting on behalf of a particular LSSA. 

32.4 	 In addition, LSSAs have statutory duties to arrange for AMHPs to consider the 
cases of patients in their area with a view to making applications for admission 
to hospital or for guardianship under Part 2 (see paragraphs 2.16 and 19.28 
respectively). 

32.5 	 Being approved by an LSSA to be an AMHP is not the same thing as being 
permitted by an LSSA to act on its behalf. It is for each LSSA to establish its 
own arrangements for determining which AMHPs may act as such on its 
behalf and when they may do so. An LSSA may arrange for AMHPs to act on 
its behalf even though they are approved by a different LSSA. 

32.6 	 An AMHP does not have to be employed by an LSSA in order to be able to act 
on its behalf. 

32.7 	 Although AMHPs act on their behalf, LSSAs cannot tell AMHPs what decision 
they must reach in any particular case. When making decisions which the 
Act confers directly on AMHPs, AMHPs must reach their own independent 
professional judgment. 

Approval by LSSAs of people to act as AMHPs [AMHP Regulations] 

32.8 	 LSSAs have the power to approve people to act as approved mental health 
professionals (AMHPs) if they are satisfied that they have appropriate 
competence in dealing with people who are suffering from mental disorder. 

32.9 	 A person may be approved as an AMHP by only one LSSA in England at any 
time, but that does not prevent them acting on behalf of any number of other 
LSSAs. (However, see note below about transitional arrangements.) 

32.10 	 Arrangements for approvals are set out in the Mental Health (Approved 
Mental Health Professionals) (Approval) (England) Regulations 2008 (the 
AMHP Regulations). 

32.11 	 Under the AMHP Regulations, only the following people can be approved 
as AMHPs: 

•	 social workers registered with the General Social Care Council; 

•	 registered first level nurses whose field of practice is mental health nursing 
or learning disabilities nursing; 

•	 registered occupational therapists; and 

•	 chartered psychologists who hold a relevant practising certificate issued by 
the British Psychological Society. 

(Section 114(2) specifically prohibits doctors being approved as AMHPs.) 
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Note: Transitional approval as an AMHP 

People who were approved as approved social workers (ASWs) immediately before 
new arrangements come into force on 3 November 2008 are treated as if they have 
been approved as AMHPs for the remainder of their existing period of approval as an 
ASW. For full details, see separate guidance issued by the Department of Health in 
connection with the commencement of the relevant provisions of the Mental Health 
Act 2007. 

Note that these transitional arrangements mean that some social workers may be 
treated as approved as AMHPs by more than one LSSA, unless or until they ask the 
other LSSAs to end their approval or they are formally re-approved at the end of 
their transitional approval period. 

32.12 	 In order to gain approval, people who have not previously been approved as 
AMHPs in England or Wales (or treated as such) must have completed within 
the previous five years an AMHP training course approved by the General 
Social Care Council or the Care Council for Wales. 

32.13 	 In deciding whether someone has the appropriate competence in dealing 
with people with mental disorders required by the Act, LSSAs must take into 
account the factors (“key competencies”) set out in Schedule 2 to the AMHP 
Regulations (reproduced in Appendix C). The key competencies are divided 
into five areas: 

•	 application of values to the AMHP role; 

•	 application of knowledge – the legal and policy framework; 

•	 application of knowledge – mental disorder; 

•	 application of skills – working in partnership; and 

•	 application of skills – making and communicating informed decisions. 

32.14 	 LSSAs may approve people as AMHPs for five years at a time (after which they 
would need to be re-approved). 

32.15 	 Approval is conditional on each AMHP completing at least 18 hours of training 
in the year starting with the day of their approval and in each subsequent year. 
The training must be relevant to their role as an AMHP and have been agreed 
with the approving LSSA. 

32.16 	 Approval is also conditional on AMHPs undertaking to: 

•	 inform the approving LSSA in writing as soon as reasonably possible, if they 
agree to act as an AMHP on behalf of another LSSA in England, and when 
any such agreement ends; 

•	 stop acting as an AMHP and to notify the approving LSSA immediately 
if their registration (or its equivalent) as any of the professionals listed in 
paragraph 32.11 (“professional registration”) is suspended and when any 
such suspension ends; and 
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•	 stop acting as an AMHP and to notify the approving LSSA immediately if 
they no longer meet the criteria for being approved. 

32.17 	 If an AMHP’s professional registration is suspended, the approving LSSA 
must suspend their approval as an AMHP for as long as the suspension of 
the professional registration lasts. 

32.18 	 When the LSSA is notified that the suspension of the professional registration 
has ended, it must end the suspension of the approval, unless it is now not 
satisfied that the AMHP has appropriate competence in dealing with people 
suffering from mental disorder. 

32.19 	 People may not act as AMHPs while their approval as an AMHP is suspended. 

32.20 	 Suspension of approval as an AMHP does not change the date on which that 
approval is due to expire. 

32.21 	 Approving LSSAs must end an AMHP’s approval if: 

•	 the AMHP notifies the LSSA of a wish no longer to be approved as an AMHP; 

•	 the LSSA is no longer satisfied that the AMHP has appropriate competence 
in dealing with people with mental disorder (taking into account the key 
competencies in the AMHP Regulations); 

or the LSSA has become aware that the AMHP: 

•	 is no longer a professional who may be approved as an AMHP (eg because 
the AMHP’s registration as a social worker, nurse or occupational therapist 
has lapsed or been withdrawn) – but not if that is only because they are 
suspended from the relevant register (or equivalent); 

•	 is in breach of the conditions of their approval; or 

•	 is approved to act as an AMHP by another LSSA in England. 

32.22 	 When it ends an approval, or the approval expires, the approving LSSA must 
notify the AMHP immediately and give the reasons. It must also notify any 
other LSSAs in England on whose behalf it knows the AMHP has agreed to act. 

32.23 	 An LSSA which approves someone who it knows is already approved by 
another LSSA in England must notify the old approving LSSA accordingly. 

32.24 	 LSSAs must keep records of the people they approve as AMHPs. Those records 
must include: 

•	 each person’s name, profession and date of approval; 

•	 details of the agreed training they complete, any suspension of their 
approval and any previous approvals as an AMHP within the past five years; 

•	 the names of any other LSSAs on behalf of which the approved person has 
an agreement to act as an AMHP; and 

•	 (where applicable) the date on which the approval ended and the reason. 
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32.25 	 LSSAs must keep those records for at least five years after the day on which 
the AMHP’s approval ends. 

32.26 	 There are separate regulations about approval of AMHPs in Wales. 

Approval of courses by the General Social Care Council [section 114A] 

32.27 	 The General Social Care Council (and the Care Council for Wales) may 
approve courses for people who are or wish to become AMHPs, in the same 
way as they approve courses for social care workers and trainees. The councils 
may also carry out research into matters relevant to training for AMHPs, or 
assist other people to do so. 

32.28 	 As the functions of AMHPs can be performed by people from several 
professions, they do not count as “relevant social work” for the purposes of 
the Care Standards Act 2000. However, the councils’ Codes of Practice for 
social work may lay down standards of conduct and practice expected of 
social workers when acting as AMHPs. The Codes of Practice do not apply to 
members of other professions when acting as AMHPs (but equivalent codes 
for their own professions do). 

AMHPs approved in England but acting in Wales (and vice versa) 
[section 114(10)] 

32.29 	 AMHPs may only act on behalf of an LSSA in the same country as the LSSA by 
which they are approved. 

32.30 	 In other words, AMHPs approved by an English LSSA may only act on behalf 
of LSSAs which are also in England. In order to act on behalf of LSSAs in Wales, 
they would need also to be approved as an AMHP by an LSSA in Wales (in 
accordance with the corresponding regulations made by the Welsh Ministers). 

32.31 	 However, there is nothing to prevent an AMHP acting on behalf of an English 
LSSA in Wales where necessary. 

32.32 	 So, for example, an AMHP acting on behalf of an English LSSA can make 
applications for admission to hospitals in Wales, or apply for a warrant under 
section 135 of the Act to a magistrates’ court in Wales. Similarly, an AMHP 
acting on behalf of a Welsh LSSA can make applications to hospitals in England 
or to English magistrates’ courts. 

Section 12 approved doctors [sections 12 and 142A and Mutual 
Recognition Regulations] 

32.33 	 Section 12 allows the Secretary of State to approve doctors for the purposes 
of the Act as having special experience in the diagnosis or treatment of 
mental disorder. 

32.34 	 The Secretary of State has delegated this function in England to strategic 
health authorities (SHAs), which make their own arrangements for the 
approval process. SHAs may not delegate this function to primary care trusts 
(PCTs) (The National Health Service (Functions of Strategic Health Authorities 
and Primary Care Trusts and Administration Arrangements) (England) 
Regulations 2002, SI 2000/2375, as amended). 
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32.35 	 In Wales, doctors are approved under section 12 by the Welsh Ministers. 

32.36 	 The Mental Health (Mutual Recognition) Regulations 2008 (the Mutual 
Recognition Regulations) say that doctors approved in Wales for these 
purposes are treated as if approved in England as well (and vice versa). 

32.37 	 In addition, all doctors who are approved clinicians (see below), whether in 
England or Wales, are automatically treated as approved under section 12 in 
both countries. 

Approved clinicians [section 145 and the AC Directions] 

32.38 	 An approved clinician is a person approved for the purposes of the Act by the 
Secretary of State. Approved clinicians have various responsibilities under the 
Act. These include acting as the responsible clinician for detained and SCT 
patients (and so having overall responsibility for the patient’s case). 

32.39 	 The Secretary of State has delegated the function of approving approved 
clinicians in England to SHAs, which make their own arrangements for the 
approval process. SHAs may in turn delegate the function to PCTs. 

32.40 	 The Secretary of State has issued directions to SHAs in England about how 
they and PCTs are to go about approving clinicians. Those directions are the 
Mental Health Act 1983 Approved Clinicians (General) Directions 2008 
(“AC Directions”). 

32.41 	 Under those directions, only the following professionals may be approved: 

•	 registered medical practitioners; 

•	 chartered psychologists who hold a relevant practising certificate issued by 
the British Psychological Society; 

•	 registered first level nurses whose field of practice is mental health nursing 
or learning disabilities nursing; 

•	 registered occupational therapists; and 

•	 social workers registered with the General Social Care Council. 

32.42 	 People wishing to become approved clinicians must have completed an initial 
training course for approved clinicians within the previous two years. This 
initial training course requirement does not apply to people who have been 
(or have been treated as being) approved clinicians in England or Wales at any 
time within the previous five years. 

32.43 	 Before approving practitioners as approved clinicians, SHAs and PCTs must 
be satisfied they have the competencies set out in Schedule 2 to the AC 
Directions (reproduced in Appendix D). 

32.44 	 The competencies are divided into eight areas: 

•	 the role of the approved clinician and responsible clinician; 

•	 legal and policy framework; 

•	 assessment; 

264 



Mental Health 

•	 treatment; 

•	 care planning; 

•	 leadership and multi-disciplinary team working; 

•	 equality and cultural diversity; and 

•	 communication. 

32.45 	 Approval is for five years, after which the approved clinician would need to be 
re-approved. The same criteria apply to re-approval as to initial approval. In 
practice, this means that a person who is re-approved will need to undertake 
another initial training course only if they have stopped being an approved 
clinician (whether in England or Wales) for a period of five years or more. 

Note: Transitional approval as an approved clinician 

Certain doctors who are approved under section 12 (section 12 doctors) must 
automatically be approved as approved clinicians for a limited period, even though 
they have not completed an initial training course or satisfied the SHA that they 
possess the necessary competencies. 

The doctors concerned are: 

•	 all section 12 doctors who carried out the functions of responsible medical officer 
(RMO) under the Act (before it was amended) within the 12 months ending on 
2 November 2008. They must be approved for a period ending on 2 November 
2009 or the expiry of their current approval under section 12 (if later). They do 
not need to complete an initial training course for approved clinicians in order then 
to be re-approved by the normal process; 

•	 section 12 doctors who did not act as an RMO in the 12 months ending on 
2 November 2008, but who were in overall charge of a patient’s treatment for 
mental disorder during that same period (whether or not the patient was subject 
to any compulsory measure under the Act). They must be approved for a period 
ending on 2 November 2009. If, by then, they have completed an initial training 
course for approved clinicians, their approval must be extended for two further 
years to 2 November 2011, after which they can be re-approved by the normal 
process; 

•	 section 12 doctors who do not otherwise qualify but who are appointed to a 
consultant psychiatrist post in England between 3 May 2008 and 2 November 
2009. They must be approved for a period ending on 2 November 2009, after 
which they can be re-approved by the normal process only if they have completed 
an initial training course for approved clinicians. 

For full details of these transitional arrangements, see Part 3 of the AC Directions and 
separate guidance issued by the Department of Health on transitional arrangements 
relating to the commencement of the relevant provisions of the Mental Health Act 
2007 on 3 November 2008. 
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32.46 	 All approvals are subject to a condition that practitioners undertake to stop 
acting as an approved clinician and notify the body which approved them if: 

•	 they no longer meet the criteria for approval; or 

•	 their registration (or its equivalent) as any of the professionals listed in 
paragraph 32.41 (“professional registration”) is suspended. 

They must also undertake to notify the approving body of the ending of any 
such suspension. 

32.47 	 SHAs and PCTs may impose other conditions on approval as they think 
appropriate. 

32.48 	 If an approved clinician’s professional registration is suspended, the approving 
SHA or PCT must suspend their approval as an approved clinician for as long 
as the professional registration suspension lasts. 

32.49 	 When the SHA or PCT is notified that the suspension has ended, it must end 
the suspension of the approval, unless it is now not satisfied that the clinician 
has the relevant competencies or meets any conditions of their approval. 

32.50 	 People may not act as approved clinicians while their approval as an approved 
clinician is suspended. 

32.51 	 Suspension of approval as an approved clinician does not change the date on 
which it is due to expire. 

32.52 	 SHAs and PCTs must end the approval if they are asked in writing to do so by 
the approved clinician. 

32.53 	 SHAs and PCTs must also end approval if they are no longer satisfied that the 
practitioner: 

•	 is meeting any conditions attached to the approval; 

•	 has the relevant competencies; or 

•	 is still a professional who may be approved as an approved clinician (eg 
because they are no longer included in the relevant professional register) 
– but not if that is only because their professional registration is suspended. 

32.54	 If they end an approval, SHAs and PCTs must notify the practitioner in writing 
immediately of the date on which it ended and the reasons for it. 

32.55	 SHAs and PCTs must keep records of all the practitioners they have approved, 
including: 

•	 their names and professions, the date on which they were approved and 
any conditions attached to the approval; 

•	 details of any period of suspension of the approval, of the completion of 
the initial training course which the practitioner undertook before being 
approved or (as the case may be) of the practitioner’s previous approval; and 

•	 (where applicable) the date on which the approval ended and the reason. 

32.56	 SHAs and PCTs must keep these records for at least five years after the day on 
which the approval ends. 
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Approved clinicians approved in England but acting in Wales 
(and vice versa) [section 142A and Mutual Recognition Regulations] 

32.57 	 An approved clinician who is approved by an SHA or a PCT is an approved 
clinician only in England. To be an approved clinician in Wales, a practitioner 
must be approved by, or on behalf of, the Welsh Ministers. 

32.58 	 However, approved clinicians in one country may act as such in the other 
country if they are doing so: 

•	 in relation to a patient who is liable to be detained in a hospital in the 
country in which they are approved; 

•	 in relation to an SCT patient whose responsible hospital is in the country in 
which they are approved; or 

•	 as the responsible clinician for a guardianship patient whose responsible 
LSSA is in the country in which they are approved 

and the patient happens to be in the other country. 

32.59 	 In addition, in certain cases, a clinician who is approved as an approved 
clinician in Wales (but not England) may be authorised by a responsible English 
LSSA to be a guardianship patient’s responsible clinician. 

32.60 	 The responsible LSSA may do this only if the patient is either living or 
receiving medical treatment for mental disorder in Wales. (An English LSSA 
can be responsible for a patient who lives in Wales if the patient has a private 
guardian who lives in England.) 

32.61 	 A Welsh approved clinician who has been authorised in this way may carry out 
the duties of the responsible clinician (eg examining the patient with a view to 
making a renewal report under section 20) whether the patient happens to be 
in England or Wales at the time. 

32.62 	 Equivalent arrangements apply in reverse for clinicians who have been 
approved as approved clinicians in England (but not Wales) to be authorised to 
act as responsible clinicians for guardianship patients by LSSAs in Wales. 

32.63 	 All doctors who are approved clinicians, whether in England or Wales, are 
automatically treated as approved under section 12 in both countries. This 
does not apply to approved clinicians who are not doctors – only doctors can 
be approved under section 12. 
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Chapter 33 
Nearest relatives


Introduction 

33.1 	 This chapter describes the provisions of the Act dealing with the identification 
and displacement of patients’ nearest relatives. It also covers the powers of 
nearest relatives to delegate their functions to other people. 

The significance of nearest relatives in the Act 

33.2 	 The Act confers various rights on patients’ nearest relatives in connection with 
detention, supervised community treatment (SCT) and guardianship under the Act. 

33.3 	 These include rights to: 

•	 apply for detention or guardianship; 

•	 object to approved mental health professionals (AMHPs) making 
applications for admission to hospital for treatment or for guardianship; and 

•	 (with various exceptions) discharge patients or (in certain cases) apply to the 
Tribunal instead. 

33.4 	 Nearest relatives are also entitled to be given information in respect of patients 
in a variety of circumstances. 

Patients who do not have a nearest relative for the purposes of the Act 

33.5 	 Restricted patients (including conditionally discharged patients) do not have 
a nearest relative for the purposes of the Act. Nor do patients remanded to 
hospital under section 35 or 36, nor patients subject to interim hospital orders 
under section 38. 

33.6 	 There is nothing in the Act to say that the provisions in Part 2 which deal 
with the identification of nearest relatives apply to these groups of patients. 
By contrast, Part 1 of Schedule 1 specifically says that the provisions do apply 
to people subject to unrestricted hospital orders, hospital directions to which 
limitation directions no longer apply, or unrestricted transfer directions under 
Part 3 (“unrestricted Part 3 patients”). 

Meaning of relative in the Act [section 26(1), (6) and (7)] 

33.7 	 “Relative” is defined for the purposes of Part 2 of the Act as anyone who is 
a patient’s: 

•	 husband, wife or civil partner; 

•	 son or daughter; 

•	 father or mother; 
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•	 brother or sister; 

•	 grandparent; 

•	 grandchild; 

•	 uncle or aunt; or 

•	 nephew or niece. 

33.8 	 This includes relationships both of the “whole blood” and the “half-blood” 
(ie with, or through, half-siblings). 

33.9 	 It also includes relationships established through adoption (eg adoptive parent 
and child, adoptive aunt and nephew), but not step-relationships. 

33.10 	 It does not include the relationship of a father and illegitimate child (and any 
relationship established through such a relationship, eg between uncle and 
niece) unless the father has parental responsibility for the child within the 
meaning of section 3 of the Children Act 1989. 

33.11 	 “Husband”, “wife” and “civil partner” include people living with a patient as 
if they were a husband, wife or civil partner, provided they have done so for at 
least six months (or, when the patient is currently a hospital in-patient, they had 
lived together for at least six months before the patient’s admission to hospital). 

33.12 	 “Relative” also includes people who are not otherwise relatives but who are 
living (“ordinarily residing”) with a patient and have done so for at least five 
years (or, when the patient is currently a hospital in-patient, had lived with the 
patient for at least five years before the patient’s admission to hospital). 

Identification of the nearest relative [section 26(3) to (5)] 

33.13 	 The general rule is that the nearest relative is the person who comes first in the 
list of relatives described above (with people who are only relatives because 
they have lived with the patient for at least five years coming at the bottom of 
that list). 

33.14 	 Men and women take equal priority – so, for example, sons and daughters 
come in the same place in the list. 

33.15 	 Where two or more people come in the same place in the list, the elder or 
eldest takes precedence (eg the elder parent or eldest sibling). 

33.16 	 However, there are several exceptions to the general rule: 

•	 a relative who lives with or cares for the patient (or, if the patient is now 
a hospital in-patient, did so until the patient’s admission to hospital) takes 
precedence over other relatives; 

•	 a relative of the whole blood (eg a full brother or sister) takes precedence 
over one of the half-blood (eg a half-brother or half-sister) within any 
category of relatives (regardless of age); 

•	 a husband, wife or civil partner (or someone treated as such under the Act) 
who is permanently separated from the patient (whether by agreement or a 
court order) is not eligible to be the nearest relative; 
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•	 a husband, wife or civil partner (or someone treated as such under the Act) 
who has deserted, or been deserted by, the patient is also not eligible to be 
the nearest relative (broadly speaking, desertion means that one party has 
left the marriage or partnership without the other’s agreement); 

•	 otherwise, a legal husband, wife or civil partner takes precedence over 
anyone who is treated as such because they lived with the patient as if they 
were married or civil partners, and over anyone who is treated as a relative 
only because they have lived with the patient for at least five years. 

33.17 	 In addition: 

•	 no-one under 18 can be the nearest relative, unless they are the patient’s 
mother, father, husband, wife or civil partner (or treated as such); and 

•	 only patients who do not themselves live in the UK, the Channel Islands or 
the Isle of Man can have a nearest relative who also does not live in any of 
those places. 

33.18 	 The box at the end of this chapter summarises how these rules are to be used 
to identify a patient’s nearest relative. 

Automatic change of nearest relative 

33.19 	 The identity of the nearest relative will change if the current nearest relative 
dies or if (for example) the nearest relative is a spouse or civil partner and the 
marriage or civil partnership ends. 

33.20 	 It may also change for some other reason not directly involving the existing 
nearest relative, eg the patient marries, or another relative reaches the age 
of 18, or comes to live in the UK, and therefore becomes eligible to be the 
nearest relative. 

Exception from normal rules for children and young people in care [section 27] 

33.21 	 The rules about the identity of nearest relatives do not apply to children or 
young people in the care of a local authority by virtue of a care order, or where 
the rights and powers of their parent are vested in the local authority by virtue 
of section 16 of the Social Work (Scotland) Act 1968. 

33.22 	 In those cases, the local authority in question will be deemed to be the 
patient’s nearest relative in preference to anyone except their legal husband, 
wife or civil partner. 

Exception from normal rules for children and young people subject to 
guardianship under legislation for the protection of children [section 28] 

33.23 	 If a guardian (or special guardian) has been appointed for a child or young 
person under 18, that person (or all of them if there are more than one) will 
normally be deemed to be the nearest relative to the exclusion of anyone else, 
regardless of the normal rules. “Guardian” here does not include a guardian 
appointed under the Act itself. 

33.24 	 Similarly, if a residence order (as defined in section 8 of the Children Act 1989) 
is in force in relation to a child or young person under 18, the person(s) named 
in the order will be deemed to be the nearest relative to the exclusion of 
anyone else. 
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33.25 	 However, in both cases a person will not be deemed to be the nearest relative 
if they would automatically be ineligible under section 26(5) to be the patient’s 
nearest relative. This means anyone who: 

•	 is the patient’s husband, wife or civil partner (or treated as such under the 
Act), but who is permanently separated from the patient by agreement or a 
court order, or who has either deserted, or been deserted by, the patient; 

•	 is under 18 (and not the patient’s mother, father, husband, wife or civil 
partner, or treated as such under the Act); or 

•	 does not live in the UK, the Channel Islands or the Isle of Man, unless the 
patient also does not live in any of those places. 

Delegation of rights of nearest relatives [section 32(2) and 
regulation 24] 

33.26 	 It is open to nearest relatives of Part 2 patients to delegate their functions by 
authorising someone else to exercise their rights on their behalf. 

33.27 	 The same applies to nearest relatives of unrestricted Part 3 patients, but with 
one exception: they may not delegate their right under section 69 to apply to 
the Tribunal on the patient’s behalf. 

33.28 	 Nearest relatives may not delegate their functions to: 

•	 the patient; 

•	 a person who, under section 26(5), is not eligible to be the patient’s nearest 
relative (see paragraph 33.16 and 33.17); 

•	 a person who would currently be the nearest relative, were it not for an 
order of the court displacing them under section 29 (unless that order 
was given on the grounds that, at the time, no nearest relative could be 
identified) (paragraph 33.38 onwards). 

33.29 	 Otherwise, nearest relatives may delegate their functions to anyone who is 
willing to undertake the role on their behalf. This includes people who were 
displaced only on the grounds that no nearest relative could, at the time, 
be identified. 

33.30 	 Nearest relatives may delegate their functions at any time, whether or not a 
question of admission to hospital or guardianship has already arisen. Likewise, 
they may revoke the delegation at any time. 

33.31 	 While the delegation is in force, only the person to whom the rights have been 
delegated may exercise them. But the actual nearest relative may revoke the 
delegation at any time, and thereby take back their rights. 

33.32 	 Authorisations and revocations take effect when they are received by the 
person to whom the rights are delegated. 

33.33 	 When making or revoking an authorisation delegating their rights, nearest 
relatives must immediately notify the patient. 

33.34 	 If the person delegating the rights is the nearest relative of someone who is 
already subject to compulsory measures under the Act, they must also notify 
the relevant authority of the delegation or its revocation, as set out in table 33.1. 
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Table 33.1: Authorities to be notified by nearest relatives when they delegate 
functions or revoke delegation 

For a patient who is the authority to be informed of the 
delegation or its revocation is 

detained in hospital the managers of the hospital in which the 
patient is liable to be detained 

an SCT patient the managers of the responsible hospital 
(see paragraph 15.6) 

subject to guardianship the responsible LSSA (see paragraph 
19.16) and (if applicable) the private 
guardian 

33.35 	 Authorisations and revocations (and notifications of either) must be in writing 
(in other words, they cannot just be given orally) but may be communicated 
electronically (eg as an e-mail) if the recipient agrees. 

33.36 	 Delegation lapses automatically on the death of the person who made it, or if 
that person ceases to be the nearest relative for any other reason. It also lapses 
on the death of the person to whom the functions have been delegated. 

33.37 	 There are various duties in the Act and the Regulations on hospital managers, 
LSSAs and other people to give information to nearest relatives, or to arrange 
for them to be given information. Where the nearest relative has delegated 
their functions to another person, the information should be given directly to 
that other person. 

Appointment of acting nearest relatives where there is no nearest relative 
or where the nearest relative is to be displaced [section 29] 

33.38 	 The rights of a nearest relative under the Act may be removed and conferred 
on another person only by the county court (or by another court on appeal). 
Likewise, only the county court (or another court on appeal) can appoint a 
nearest relative for someone who would otherwise not have one. 

33.39 	 The county court may make an order directing that the functions of the 
nearest relative are to be exercised by another person, whether or not they are 
related to the patient and whether or not they would otherwise be eligible to 
be the patient’s nearest relative. “Person” in this context can include an LSSA. 

33.40 	 The power can be used only in respect of a patient as defined in the Act, ie 
someone who is, or appears to be, suffering from mental disorder. It cannot, 
therefore, be used to displace the nearest relative or appoint an acting nearest 
relative for someone who is well at the time, even if it is likely that they will 
in the future suffer from mental disorder. However, it can be used whether 
or not the patient is currently subject (or being considered for) any form of 
compulsory measure under the Act. 

Applications to the county courts [section 29(1), (1A) and (2)] 

33.41 	 An application for such an order may be made by: 

• the patient; 
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•	 any relative of the patient, as defined for the purposes of the Act 

(see paragraphs 33.7 to 33.12);


•	 any other person who lives with the patient (or, if the patient is currently a 
hospital in-patient, was living with them before they were admitted); or 

•	 an AMHP acting on behalf of a LSSA. 

33.42 	 The application may (but does not have to) nominate a person whom the 
applicant would like to be appointed as the acting nearest relative. It may also 
contain more than one name from which the court will be invited to choose. 
The court can only appoint a person who is suitable and willing to act as 
nearest relative (see paragraph 33.50 below). 

Grounds on which an application can be made [section 29(3)] 

33.43 	 There are five grounds on which an application can be made, as set out in 
table 33.2 

Table 33.2: Grounds on which an application for an acting nearest relative may 
be made 

Ground Description Section 
No nearest relative The patient has no nearest relative 

as defined in the Act, or it is not 
reasonably practicable to identify 
who the nearest relative is 

29(3)(a) 

Incapacity of nearest 
relative 

The nearest relative is incapable of 
acting as such by reason of mental 
disorder or some other health 
problem (“illness”) 

29(3)(b) 

Unreasonable objection to 
application 

The nearest relative has been 
acting unreasonably in objecting 
to an application for admission for 
treatment (under section 3) or for 
guardianship 

29(3)(c) 

Use of power of discharge 
without due regard 

The nearest relative has exercised 
the power to discharge the 
patient from detention, SCT or 
guardianship, or is likely to do so, 
without due regard to the welfare 
of the patient or the interests of 
the public 

29(3)(d) 

Unsuitability of nearest 
relative 

The nearest relative is otherwise 
not a suitable person to act as 
nearest relative 

29(3)(e) 
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Effect of an application on a patient’s detention for assessment under 
section 2 [sections 29(4) and 30(3)] 

33.44 	 If an application is made on the third or fourth grounds in table 33.2 
(unreasonable objection or use of power of discharge without due regard) 
while a patient is detained on the basis of an application for admission for 
assessment (section 2), the patient’s maximum period of detention will be 
extended until at least the time at which the application to the court is finally 
disposed of. The application is only finally disposed of when it is withdrawn, 
when the time for appealing has passed, or – if there is an appeal – when that 
appeal is decided or withdrawn. 

33.45 	 If the displacement order is ultimately made (and not reversed on appeal), the 
maximum period of detention will be extended for a further seven days starting 
with the day the application is disposed of. This allows time for an application 
for admission for treatment or for guardianship to be made (if appropriate). 

33.46 	 Case-law has established that there is a risk in these circumstances that 
patients’ rights under Article 5 of the European Convention on Human Rights 
may be violated, because patients detained for assessment do not have the 
right to apply to the Tribunal after the first 14 days of their detention. 

33.47 	 Patients in this position may ask the Secretary of State for Health to refer their 
case to the Tribunal under section 67 (see paragraph 23.17). 

33.48 	 If patients lack capacity to make this request themselves, and no-one else is 
able to make it on their behalf, the House of Lords has ruled that managers of 
the hospital in which they are detained should consider asking the Secretary 
of State to make a reference if there is a risk that the patients’ rights would 
otherwise be jeopardised. So should any LSSA on whose behalf an AMHP was 
acting when making an application for the displacement of the nearest relative 
(R. on the application of H) v Secretary of State for Health [2005] UKHL 60; 
4 All ER 131). 

33.49 	 This is particularly likely to be the case where the patient has not already had 
their case heard by the Tribunal, or where a significant period has passed since 
it was last heard. In any case, the managers will themselves normally have to 
refer a patient’s case to the Tribunal if the patient has been detained in total 
for six months (see paragraph 23.3 onwards). 

An order appointing an acting nearest relative [section 29(1A)] 

33.50 	 If the county court (or another court on appeal) decides to make an order, the 
order must specify who is to be the acting nearest relative. That must be either: 

•	 the person (or one of the people) nominated in the application, if the court 
considers them to be a suitable (and willing) person to act as the patient’s 
nearest relative; or 

•	 if there is no such person, any other person whom the court considers is 
suitable (and willing) to do so. 

33.51 	 If the application was made on the first, second or fifth grounds above (no 
nearest relative, incapacity or unsuitability), the court may also specify the 
maximum period for which the order is to last. 
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33.52 	 One example of a way in which a court might use the power to time limit the 
order would be to specify that it should cease on the date when the eldest 
brother or sister of the patient reached 18 and would therefore normally 
become the nearest relative. The brother or sister could then take on the role 
of nearest relative without needing a further court order. 

Interim orders 

33.53 	 Case-law has established that the court may make an interim order appointing 
an acting nearest relative, pending its final decision (R. v Uxbridge County 
Court, ex p. Binns [2000] MHLR 179). 

Duration of the order [sections 29(5) and 30(4) to 30(4B)] 

33.54 	 Unless it is discharged by a court, a substantive order appointing an acting 
nearest relative continues in effect as set out in table 33.3. 

33.55 	 In table 33.3, a “detained patient” means a patient detained in hospital on the 
basis of an application for admission under Part 2, or a hospital order, hospital 
direction or transfer direction under Part 3. It does not include people detained 
under the “holding powers” in section 5, or those remanded to hospital under 
sections 35 or 36, or those subject to an interim hospital order under section 38. 

Table 33.3: Duration of orders appointing acting nearest relatives 

Order made on the grounds of continues in force (unless discharged) until 

unreasonable objection to application 
(section 29(3)(c)) 

or 

use of power of discharge without due 
regard (section 29(3)(d)) 

If the patient was not a detained patient, 
an SCT patient or a guardianship patient 
on the date of the order, and has not 
since become one: 

• at the end of three months starting 
with the day of order. 

Otherwise:

• when the relevant application for 
admission for treatment or application 
for guardianship under Part 2, or order 
or direction under Part 3, ceases to 
have effect either because the patient 
is discharged or for some other reason. 

But the order does not end as a result 
of the patient being discharged from 
detention onto SCT, or being transferred 
to or from guardianship under section 19. 

no nearest relative (section 29(3)(a)) 

or 

incapacity of nearest relative 
(section 29(3)(b)) 

or 

unsuitability of nearest relative 
(section 29(3)(e)) 

The date (if any) specified in the order 
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Effect of an order appointing an acting nearest relative [section 29(6)] 

33.56 	 While an order is in force, a patient’s acting nearest relative is to be treated as 
if they were the patient’s actual nearest relative. 

33.57 	 Accordingly, they can exercise all of the rights of a nearest relative (including 
the power to delegate those rights to another person, as described at 
paragraph 33.26 onwards). And where hospital managers and others 
are required to give information to nearest relatives, they must give that 
information to the acting nearest relative. 

33.58 	 This applies even if the former nearest relative who was displaced would no 
longer be the nearest relative (eg because they have died, or because the 
patient has married or divorced, or entered or dissolved a civil partnership). 
The order has first to be discharged to allow the person who would otherwise 
now be the nearest relative to take over. 

33.59 	 The same applies if the acting nearest relative dies. In that case no-one can 
exercise the rights of the nearest relative while the order remains in force, until 
the court discharges it or varies it to appoint a new acting nearest relative. 

Variation of an order appointing an acting nearest relative [section 30(2)] 

33.60 	 The county court (or another court on appeal) may vary an order to appoint a 
different person as the acting nearest relative, if an application to that end is 
made by: 

•	 the patient; 

•	 the current acting nearest relative; 

•	 an AMHP acting on behalf of an LSSA; or 

•	 (if the acting nearest relative dies) any relative of the patient as defined in 
the Act (see paragraphs 33.7 to 33.12). 

33.61 	 As with the original application, if the court decides to vary the order, it must 
specify as the new acting nearest relative: 

•	 either the person (or one of the people) nominated in the application, if 
the court considers them to be a suitable (and willing) person to act as the 
patient’s nearest relative; or 

•	 (if there is no such person) any other person whom the court considers is 
suitable (and willing). 

Discharge of an order appointing an acting nearest relative 
[section 30(1), (1A) and (3)] 

33.62 	 The county court (or another court on appeal) may discharge an order 
appointing an acting nearest relative if an application to that end is made by 
someone who is eligible to do so, as set out in table 33.4. 
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Table 33.4: People who may apply for the discharge of an order appointing an acting 
nearest relative 

A person may apply for the discharge of 
the order if they are 

in the following cases 

the patient all cases 
the acting nearest relative 
the displaced nearest relative if the original order was made on the 

first (no nearest relative) or second 
(incapacity) ground set out above; or 

(but only with the leave of the court) if 
the original order was made on the fifth 
ground (unsuitability) 

another person who would now be the 
nearest relative if the order had not been 
made (eg because the displaced nearest 
relative has died) 

if the displaced nearest relative has died 
or would otherwise no longer be the 
nearest relative 

anyone whom the Act treats as a relative 
of the patient (as described earlier in this 
chapter) 

if the acting nearest relative dies 

Procedure for applying to County Court [section 31] 

33.63 	 The Civil Procedure Rules, which are made by the Procedure Rules Committee, 
and the associated Practice Directions, govern the procedures which are to be 
followed in relation to applications to the court in respect of nearest relatives. 
See, in particular, Part 8 of the Rules and the related Practice Directions.10 The 
reference in the Act to the “County Court Rules” is out of date and is now to 
be read as a reference to the Civil Procedure Rules. 

10 The Rules and Practice Directions are available at www.justice.gov.uk/civil/procrules_fin/menus/rules.htm. 

277 



Reference Guide to The Mental Health Act 1983 

Seven steps to identify the nearest relative 

Hierarchical list of potential nearest relatives 
1st Husband or wife or civil partner (except one permanently separated from the 

patient by agreement or a court order, or who has deserted or been deserted 
by the patient) 

2nd Person who qualifies as a relative by living with the patient as husband or wife 
or as if they were civil partners for at least six months (ie person treated as a 
husband, wife or civil partner under the Act) 

3rd Son or daughter aged 18+ 
4th Father or mother 
5th Brother or sister aged 18+ 
6th Half-brother or half-sister aged 18+ 
7th Grandparent aged 18+ 
8th Grandchild aged 18+ 
9th Uncle or aunt aged 18+ of the whole blood 
10th Uncle or aunt aged 18+ of the half-blood (eg half-sister of patient’s mother) 
11th Nephew or niece aged 18+ of the whole blood 
12th Nephew or niece aged 18+ of the half-blood (ie child of a half-brother of the 

parent of the patient) 
13th Other person aged 18+ who qualifies as a relative by having lived with the 

patient for at least five years 
Note: Includes relationships made through adoption. Excludes step-
relationships. Also excludes the relationship of a father and illegitimate child 
(and any relationship established through such a relationship, eg between 
aunt and nephew) unless the father has parental responsibility for the child. 

Steps to apply the hierarchical list 

First, determine whether there is a nearest relative. 

Step 1: Determine whether the patient has anyone who falls into one of the 
categories of the hierarchical list above. If there is no-one, the patient has no 
nearest relative. 

Second, determine who the likely nearest relative is. 

Step 2: Identify whether there is anyone who falls into one of the categories in the 
hierarchical list with whom the patient ordinarily resides or by whom the 
patient is cared for (or, if the patient is currently a hospital in-patient, with 
whom the patient last ordinarily resided or by whom the patient was cared 
for before being admitted). If there is someone, skip to step 4. 

Step 3: Identify all the people who meet the criterion in step 1 and then identify the 
one who comes highest in the hierarchical list as the likely nearest relative. 
If two or more people come equal first, identify the eldest as the likely 
nearest relative. Then skip to step 5. 
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Step 4: Identify all the people who meet the criterion in step 2 and then determine 
which one comes highest in the hierarchical list as the likely nearest relative. 
If two or more people come equal first, identify the eldest as the likely 
nearest relative. 

Third, determine whether the likely nearest relative is actually the nearest relative. 

Step 5: Determine whether the patient is ordinarily resident in the UK, the Channel 
Islands or the Isle of Man. If not, skip to step 7. 

Step 6: Is the likely nearest relative ordinarily resident in the UK, the Channel Islands 
or the Isle of Man? If not, return to step 2, but ignore the person who was 
previously the likely nearest relative. Repeat as necessary. 

Fourth, determine the nearest relative. 

Step 7:  The likely nearest relative is indeed the nearest relative. 

Note: Remember that there are special rules for certain children and young 
people – see paragraphs 31.21 to 31.25. 
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Chapter 34 
Independent mental health advocacy 

Introduction 

34.1 	 This chapter describes the provisions in the Act relating to independent mental 
health advocacy services. 

Note: The provisions of the Act in relation to independent mental health 
advocacy are expected to be in force in England from April 2009. 

Duty to arrange advocacy services [section 130A] 

34.2	 The Secretary of State is required to make arrangements which the Secretary 
of State thinks are reasonable for independent mental health advocates 
(IMHAs) to be available to help eligible patients (whom the Act calls 
“qualifying patients”). 

Eligible patients [section 130C] 

34.3	 Patients are eligible for independent mental health advocacy services if they are: 

•	 detained under the Act (which includes patients on leave of absence 
from hospital); 

•	 conditionally discharged; 

•	 subject to guardianship; or 

• supervised community treatment (SCT) patients;


except for: 


•	 patients detained for assessment on the basis of an emergency application 
(section 4) until the second medical recommendation is received; 

•	 patients detained under the “holding powers” in section 5; and 

•	 patients detained in a place of safety under section 135 or 136. 

34.4	 Other patients (“informal patients”) are eligible if they are: 

•	 being considered for a treatment to which section 57 applies (“a section 
57 treatment”) – mainly neurosurgery for mental disorder (see paragraph 
16.16); or 

•	 under 18 and being considered for electro-convulsive therapy (ECT) or any 
other treatment to which section 58A applies (“a section 58A treatment”) 
(see paragraph 16.41). 

34.5	 Informal patients who qualify because they are being considered for one of 
these treatments remain eligible until the treatment is finished (or stopped), or 
it is decided that they will not be given the treatment for the time being. 
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Welsh advocacy services [section 130C(5)] 

34.6 	 The Welsh Ministers have the same duty in relation to Welsh patients. For 
these purposes, patients are considered to be “English” or “Welsh” as set out 
in table 34.1. 

Table 34.1: Criteria for determining whether patients are English or Welsh for the 
purposes of the duty to provide advocacy services 

Type of patient Country is decided: 

Detained patients by location of hospital in which they are liable 
to be detained 

Guardianship patients by location of the responsible local social 
services authority (LSSA) (see paragraphs 19.16 
to 19.18) 

SCT patients by location of the responsible hospital (see 
paragraph 15.6) 

Informal patients in accordance with arrangements to be 
published by the Welsh Ministers and the 
Secretary of State for Health.11 

Principle of independence [section 130A(4) and (5)] 

34.7 	 When making arrangements for advocacy, the Secretary of State must 
have regard to the principle that IMHAs should, so far as is practicable, be 
independent of the professionals currently involved in the medical treatment of 
the patient they are helping. (The Act describes this as being independent of 
“any person who is professionally concerned with the patient’s treatment”.) 

34.8 	 In this context, people are not to be considered to be professionally concerned 
with a patient’s treatment if their only involvement with that treatment 
is acting as an advocate for the patient in connection with the treatment. 
“Advocate” here includes advocates under the Act, as well as independent 
mental capacity advocates (IMCAs) helping people under the Mental Capacity 
Act 2005. The Secretary of State may make regulations saying that other 
people who represent patients are not to be considered to be professionally 
concerned with a patient’s treatment as a result. 

Note: Such Regulations are expected to be made later in 2008. 

Arrangements for advocacy services 

34.9 	 In practice, advocacy services are commissioned locally, rather than directly by 
the Secretary of State. The Secretary of State may make regulations about the 
establishment of independent mental health advocacy services, including any 
criteria which people must meet to be eligible to be IMHAs. 

Note: These regulations are expected to be made later in 2008. 

11 At the time of publication, these arrangements had yet to be published. 
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The role of IMHAs [section 130B] 
34.10	 The help which independent mental health advocacy services are to provide 

must include helping patients to obtain information about and understand 
the following: 

•	 their rights under the Act; 

•	 the rights which other people have in relation to them under the Act (eg 
any right their nearest relative has to discharge them); 

•	 the particular parts of the Act which apply to them (eg the basis on which 
they are detained) and which therefore make them eligible for advocacy; 

•	 any conditions or restrictions to which they are subject (eg as a condition 
of leave of absence from hospital, of a community treatment order or of 
conditional discharge); 

•	 what (if any) medical treatment they are receiving or might be given; 

•	 the reasons for that treatment (or proposed treatment); and 

•	 the legal authority for providing that treatment, and the safeguards and 
other requirements of the Act which apply to that treatment. 

34.11	 The help which independent mental health advocacy services must provide 
also includes helping patients to exercise their rights, which can include 
representing them and speaking on their behalf. But independent mental 
health advocacy services are not designed to take the place of advice from, or 
representation by, qualified legal professionals. 

Right of IMHAs to visit patients [section 130B(3)] 

34.12 	 IMHAs may visit and interview the patients they are helping in private. Anyone 
who prevents them doing so without reasonable cause would be guilty of the 
offence of obstruction under section 129 (see paragraph 38.10). 

Duty of IMHAs to visit patients [section 130B(5) and (6)] 

34.13	 IMHAs must comply with any reasonable request to visit and interview a 
patient, if the request is made by someone they think is the patient’s nearest 
relative, or by an approved mental health professional (AMHP) or the patient’s 
responsible clinician (if they have one). 

34.14	 But patients may refuse to be interviewed and do not have to accept help from 
an IMHA if they do not want it. 

Right of IMHAs to interview professionals and look at records 
[section 130B(3) and (4)] 

34.15	 IMHAs have the right to visit and interview any person who is currently 
professionally concerned with a patient’s medical treatment, provided it is for 
the purpose of supporting the patient. 
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34.16	 They may also require sight of records relating to a patient’s detention or 
treatment in any hospital, or after-care services provided under section 117, 
as well as any records made or held by a local social services authority (LSSA) 
which relate to the patient. 

34.17	 But if the patient has capacity to decide whether the advocate should see the 
records, IMHAs may see them only if the patient has consented. 

34.18	 Otherwise, where patients cannot consent (because they lack the capacity 
or, in the case of a child, the competence to do so), IMHAs may access the 
records only if: 

•	 it would not involve anyone going against a decision made on the patient’s 
behalf in accordance with the Mental Capacity Act 2005 by a donee 
of lasting power of attorney or a deputy, or a decision of the Court of 
Protection; and 

•	 the person holding the records (the “record-holder”) thinks that the records 
are relevant to the help which the advocate is providing to the patient and 
that it is appropriate to let the advocate see them. 

34.19 	 The Act allows the Secretary of State to make regulations setting out factors 
which record-holders should consider when deciding whether to allow 
access to records in these cases. (Welsh Ministers can do the same in Wales, 
and those regulations would apply to records held in England if the patient 
is considered to be a Welsh patient (see paragraph 34.6). At the time of 
publication, neither the Secretary of State nor the Welsh Ministers have made 
any such regulations. 

Duty to inform patients about the availability of advocacy services 
[section 130D] 

34.20 	 Certain people have a duty to take whatever steps are practicable to ensure 
patients understand that help is available to them from independent mental 
health advocacy services and how they can obtain that help, as set out in 
table 34.2. This must include giving the relevant information both orally and 
in writing. 
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Table 34.2: Duty to provide patients with information about advocacy services 

Type of patient Steps are to be taken by as soon as practicable after 

Detained patients the managers of the 
hospital in which the 
patient is liable to be 
detained 

the patient becomes liable to 
be detained 

Guardianship patients the responsible LSSA the patient becomes subject 
to guardianship 

SCT patients the managers of the 
responsible hospital 

the patient becomes an 
SCT patient 

Conditionally 
discharged patients 

the patient’s responsible 
clinician 

the patient is conditionally 
discharged 

Informal patients the doctor or approved 
clinician who first 
discusses with the 
patient the possibility 
of them being given 
the section 57 or 58A 
treatment in question 

this discussion (or during it) 

Information for nearest relatives [section 130D] 

34.21 	 The person whose duty it is to inform the patient must also take whatever 
steps are practicable to give a copy of the written information to the person 
they think is the patient’s nearest relative, unless the patient requests otherwise 
(or does not have a nearest relative). The information can be given to the 
nearest relative either when it is given to the patient or within a reasonable 
time afterwards. 

34.22	 The duty to give information to nearest relatives does not apply to informal 
patients or to patients (whether restricted or unrestricted) who are liable 
to be detained on the basis of an order or direction under Part 3 of the Act 
(eg a hospital order or transfer direction), including those who have been 
conditionally discharged. It does apply to patients subject to guardianship 
orders under Part 3 and to SCT patients who were formerly detained 
under Part 3. 
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Chapter 35 
Code of Practice, Mental Health Act 
Commission and general protection 
of patients 

Introduction 

35.1	 This chapter describes the provisions of the Act in relation to the Code of 
Practice, general protection of patients and the role of the Mental Health Act 
Commission (MHAC). 

Note: The Health and Social Care Act 2008 includes measures to abolish MHAC and 
transfer its functions (in relation to England) to the new Care Quality Commission. 
It also extends those functions in certain respects. These changes are not expected 
to take effect until April 2009. 

Code of Practice [section 118] 

35.2	 The Secretary of State must prepare, publish and, from time to time, revise a 
Code of Practice. (The Welsh Ministers must do the same for Wales.) 

35.3	 The Code must include guidance for doctors, approved clinicians, hospital 
and care home managers and staff, and approved mental health professionals 
(AMHPs) in relation to: 

• the admission and detention of patients under the Act; 

• guardianship; and 

• supervised community treatment (SCT) patients. 

35.4	 The Code must also include guidance for doctors and other professionals in 
relation to the medical treatment of patients suffering from mental disorder 
generally. 

35.5	 In particular, the Code must include a statement of the principles which the 
Secretary of State thinks should inform decisions made under the Act. The Act 
lists (in sections 118(2A) and (2B)) a number of matters which the statement 
of principles must address or to which the Secretary of State must have regard. 

35.6	 The Code must also specify any particular medical treatments (apart from 
those already covered by section 57 – see chapter 16) which the Secretary of 
State thinks give rise to special concerns and which should therefore not be 
given by doctors unless the patient in question has consented and a second 
opinion appointed doctor (SOAD) has given a certificate approving it. At the 
time of publication, no such treatments are specified in the Code (and none 
ever have been). 
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35.7 The people to whom the guidance in the Code is addressed (as described 
above) are required to have regard to it when performing functions under 
the Act. 

35.8 Before preparing the Code (or any revision to it), the Secretary of State must 
consult any organisations the Secretary of State thinks have an interest in it. 

35.9 The Code (and any revision) must be laid before both Houses of Parliament. 
Within a specified period, either House can pass a resolution which would 
require the Secretary of State to withdraw the Code (or the revision) and bring 
forward a new one. 

MHAC [section 121] 

35.10	 MHAC is a special health authority established by the Secretary of State to 
perform functions in connection with the protection of patients under the Act. 

35.11	 The Secretary of State for Health and the Welsh Ministers are responsible for 
making appointments to MHAC. In practice, the membership of the MHAC 
includes lawyers, nurses, psychologists, social workers, lay people and doctors. 
The members of MHAC together have a wide range of experience and 
knowledge of the issues involved in the compulsory admission and medical 
treatment of patients who have mental disorders. 

35.12	 Like other special health authorities, MHAC has to comply with directions from 
the Secretary of State, but otherwise it is independent in the performance of its 
functions, and in the advice it offers. 

35.13	 MHAC has been designated by an Order in Council under section 2(5)(b) of 
the Health Service Commissioners Act 1993 as an authority subject to the 
jurisdiction of the Health Service Commissioner (the NHS Ombudsman). In 
other words, the Commissioner may investigate complaints about the way in 
which MHAC carries out its functions. 

General protection of patients [section 120] 

35.14	 Under the Act, the Secretary of State is required to delegate to MHAC the 
duty to keep under review the exercise of the powers and duties conferred by 
the Act in relation to the detention of patients, patients who are liable to be 
detained under the Act and SCT patients. 

35.15	 The Secretary of State must also delegate to MHAC the duty to make 
arrangements for persons authorised by it to visit and interview, in 
private, patients detained in hospitals, and SCT patients in hospitals, other 
establishments as defined in the Care Standards Act 2000 (eg care homes and 
children’s homes) and (if access is granted) elsewhere. 

35.16	 MHAC must also make arrangements for such people to investigate any 
complaint: 

•	 by patients (or former patients) about something which occurred when they 
were detained in a hospital under the Act (or, in the case of SCT patients, 
recalled to hospital) which the complainant thinks has not been dealt with 
satisfactorily by the hospital managers; or 
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•	 by anyone about the exercise of powers and duties under the Act in respect 
of any patient who is, or has been, detained in a hospital, or any current or 
former SCT patient. 

35.17	 The people carrying out an investigation on MHAC’s behalf can end the 
investigation if they consider it right to do so, and the arrangements made by 
MHAC may exclude matters from investigation in particular circumstances. 
Where complaints are made by Members of Parliament, they must be told the 
results of any investigation carried out. 

35.18	 For the purposes of the duty to keep the exercise of functions under the Act 
under review and to investigate complaints, any person authorised by MHAC 
has the right of access to patients in hospitals or other establishments at any 
reasonable time. They may visit, interview and (if they are doctors) examine 
the patient in private. They may also require the production of and inspect 
any records relating to the detention or treatment of a person who is, or has 
been, detained under the Act or an SCT patient. That might include admission 
documents, medical notes, records of seclusion, community treatment orders 
and such like. 

35.19	 It is an offence under section 129 without reasonable cause to refuse 
authorised people access to a patient or to records, or in any way obstruct 
them in carrying out their functions. 

Consent to treatment and SOADs [section 119] 

35.20	 The Act also requires the Secretary of State to delegate to MHAC the 
responsibility for appointing SOADs and other people for the purposes of Part 
4 (and therefore, in practice, Part 4A) of the Act. This includes the power to 
direct that a certificate issued by a SOAD is to cease to apply to any or all of 
the treatments it authorises from a specified date (see chapters 16 and 17). 

35.21	 If any treatments were ever to be specified in the Code of Practice as described 
in paragraph 35.6, MHAC would also be responsible for appointing the 
necessary SOADs. 

Reviewing decisions to withhold postal packets [section 134] 

35.22	 MHAC is responsible, on request, for reviewing decisions by the managers 
of high security psychiatric hospitals to withhold patients’ correspondence. 
See chapter 14. 

Biennial reports [section 121(10)] 

35.23 	 MHAC is required to publish a report every two years on its activities. MHAC 
must send copies to the Secretary of State, who must in turn lay a copy before 
each House of Parliament. 
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Other current and potential functions of MHAC [section 121(4)] 

35.24 	 One of MHAC’s functions under its Establishment Order is to submit proposals 
to the Secretary of State about what should be included in the Code of 
Practice, including any particular forms of treatment which MHAC thinks 
give rise to special concerns and so should be subject to second opinions (as 
described in paragraph 35.6). 

35.25	 The Secretary of State, after consultation, may also direct MHAC to look at 
any matter relating to the care and treatment of patients who are neither liable 
to be detained under the Act nor SCT patients. Except for specific projects, the 
Secretary of State has not given any such directions at the time of publication. 

35.26	 MHAC’s functions are quite separate from those of the Tribunal (see chapter 
21), which determines whether patients should continue to be detained. 
MHAC has no power to discharge patients. 
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Chapter 36 
Special provisions in relation to 
children and young people 

Introduction 

36.1	 This chapter summarises the provisions of the Act which relate specifically to 
children and young people, or which apply special rules to them. This includes 
rules which apply to wards of court. 

Consent to admission by patients aged 16 or 17 [section 131] 

36.2 	 Young people aged 16 or 17 who have the capacity (as defined in the 
Mental Capacity Act 2005) to do so may consent to their own admission to 
hospital for treatment for mental disorder (or to remaining in hospital for such 
treatment), even if a person with parental responsibility for them does not 
agree or wishes to discharge them. 

36.3	 Similarly, young people aged 16 or 17 who have the capacity to consent, but 
who do not do so, may not be admitted to, or kept in, hospital for treatment 
for mental disorder on the basis of consent provided by a person with parental 
responsibility for them. 

Children and young people aged under 18 admitted to hospital for 
mental health treatment [section 131A] 

36.4	 Where a child or young person aged under 18 is admitted to, or remains 
in, hospital (whether compulsorily or not) for treatment for mental disorder, 
the managers of that hospital must ensure that the child or young person’s 
environment in the hospital is suitable, having regard to their age (subject to 
their needs). 

36.5	 In other words, hospital managers must ensure that the child or young 
person’s environment is suitable for a person of their age. But accommodation 
in an environment which would not normally be suitable for a person of 
that age is permissible if the patient’s individual needs make such alternative 
accommodation necessary, or more appropriate, for the patient. 

36.6	 In deciding how to fulfil their duty, the managers must consult a person who 
appears to them to have knowledge or experience of cases involving patients 
under 18 which makes them suitable to be consulted. Typically, this will mean 
that a child or adolescent mental health professional will need be involved 
in decisions about matters such as the patient’s accommodation, care and 
facilities for education in the hospital. 

Note: This duty is expected to be in force from April 2010. 
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Electro-convulsive therapy, etc [section 58A and Part 4A]


36.7 Except in emergencies, no patient aged under 18 – whether or not they are 
subject to any kind of compulsory measure under the Act – may be given 
electro-convulsive therapy (ECT) or any other treatment to which section 58A 
applies unless it has been approved as being appropriate by a second opinion 
approved doctor (SOAD). 

36.8 Unless the ECT or other treatment is authorised by the Act itself, it remains 
necessary for there to be legal authority to provide the treatment (eg the 
patient’s own consent) in addition to the SOAD’s approval (see chapter 16). 

Wards of court [section 33] 

36.9 	 An application for admission to hospital may be made in respect of a minor 
who is a ward of court (“a ward”) only with the leave of the court. Approved 
mental health professionals (AMHPs) are not required to consult the nearest 
relative under section 11 about an application to admit a ward to hospital for 
treatment (section 3), nor may the nearest relative block the application by 
objecting to it. 

36.10 	 A ward may not be the subject of a guardianship application, nor may a ward 
be transferred from hospital to guardianship. 

36.11 	 Where a ward is liable to be detained in hospital on the basis of an application 
for admission, or is a supervised community treatment (SCT) patient, the 
powers of the nearest relative to discharge the patient or to apply to the 
Tribunal (where applicable) may be exercised only with the leave of the court. 
They may also be exercised by the court itself. 

36.12 	 Where a ward is an SCT patient, the provisions of Part 2 of the Act apply, 
subject to any order which the court makes in the exercise of its wardship 
jurisdiction (except during any period when the ward is recalled to hospital). 

Children and young people in local authority care [sections 27 and 116] 

36.13	 The Act contains two special provisions in relation to children or young people 
under the age of 18 in the care of a local authority by virtue of a care order, or 
where the rights and powers of their parent are vested in the local authority by 
virtue of section 16 of the Social Work (Scotland) Act 1968. 

36.14	 The local authority in question will be deemed to be the patient’s nearest 
relative in preference to anyone except their spouse or civil partner. 

36.15	 In addition, if any of these children or young people is suffering, or appears to 
be suffering, from mental disorder (ie is a “patient” as defined in the Act) and 
is admitted to a hospital or a care home in England or Wales (for any reason), 
the local authority must arrange for visits to be made to them on its behalf. 

36.16	 The local authority must also “take such other steps in relation to the patient 
while in the [hospital or care home] as would be expected to be taken by 
[the child or young person’s] parent.” The same applies to people of any age 
who are subject to the guardianship of a local social services authority (LSSA) 
under the Act (see chapter 19) or where an LSSA is temporarily exercising the 
function of being their nearest relative (see paragraph 33.38 onwards). 
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Children and young people under guardianship or special guardianship 
(other than under the Act) [section 28] 

36.17	 If a guardian (or special guardian) has been appointed for a child or young 
person under 18, that person (or all them if there is more than one) will 
normally be deemed to be the nearest relative, to the exclusion of anyone else. 
“Guardian” here does not include a guardian appointed under the Act itself. 

36.18	 Similarly, if a residence order (as defined in section 8 of the Children Act 
1989) is in force in relation to a child or young person under 18, the person(s) 
named in the order will normally be deemed to be the nearest relative, to the 
exclusion of anyone else. 

36.19	 But, in both cases, a person will not be deemed to be the nearest relative if, by 
virtue of section 26(5), they are not eligible to be the patient’s nearest relative 
(see paragraph 33.25). 

Other provisions where particular rules apply to children or young people 

36.20	 Table 36.1 summarises the other sections of the Act which make special 
provisions in respect of children or young people. 

Table 36.1: Other special rules affecting children or young people 

Provision Special rules affecting children or 
young people 

See 

Guardianship (sections 7 
and 37) 

No-one under the age of 16 may be made 
subject to guardianship under the Act. 

Paragraph 
19.15 

Nearest relative 
(section 26) 

A person under the age of 18 is to be 
disregarded when identifying a patient’s 
nearest relative unless they are that 
patient’s parent, spouse, or civil partner 
(or they have been living as spouse or civil 
partner for at least six months). 

Paragraph 
33.16 

Delegation of nearest 
relative’s functions 
(regulation 24) 

Nearest relatives cannot delegate their 
functions to anyone who is excluded by 
section 26(5) from being the patient’s 
nearest relative. In practice, that means 
that (with very limited exceptions) nearest 
relatives cannot delegate to anyone under 
the age of 18. 

Paragraph 
33.28 
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Provision Special rules affecting children or 
young people 

See 

Information for courts 
(section 39) 

Primary care trusts must respond to 
requests from courts for information about 
hospitals that could take people to whom 
they are considering giving hospital orders 
or interim hospital orders. 

If the defendant is under the age of 18, 
the courts may also require information 
when considering remanding the defendant 
to hospital under sections 35 or 36 or (in 
the case of a magistrates’ court) ordering 
a defendant’s detention in hospital under 
section 44 when committing them to the 
Crown Court. 

When requiring information about a 
person under the age of 18, the court may 
specifically ask about accommodation and 
facilities designed to be specially suitable for 
patients aged under 18. 

Paragraph 
4.12 

Committal for restriction 
order (section 43) 

A magistrates’ court may not commit a 
person under 14 to the Crown Court with a 
view to a restriction order being imposed. 

Paragraph 
6.3 

Treatment of community 
patients (not recalled to 
hospital) (section 64A to 
64K) 

The provisions for patients aged 16 or over 
differ from those for patients aged under 16 
in some details. 

Paragraphs 
17.16 to 
17.22 

Managers’ duty to refer 
cases to the Tribunal 
(section 68) 

The duty of hospital managers to make 
a reference to the Tribunal if it has not 
heard the patient’s case for three years 
applies after only one year if the patient is 
under 18. 

Paragraph 
23.10 

Independent mental 
health advocates 
(section 130C) 

Patients under 18 who are being considered 
for electro-convulsive therapy (or any other 
treatment to which section 58A applies) 
are eligible for help from an independent 
mental health advocate, even if they are 
not detained or an SCT patient. (The 
advocacy provisions are expected to be in 
force in England from April 2009.) 

Paragraph 
34.4 

36.21 	 As explained in the table above, a person’s age sometimes makes a difference 
to the actions that a court can take under Part 3 of the Act. A person’s exact 
age may sometimes be in doubt. Section 55(7) says that section 99 of the 
Children and Young Persons Act 1933 – which deals with presumptions about, 
and determination of, people’s ages in court proceedings – is also to apply to 
Part 3 of the Act. 
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Chapter 37 
Provisions applying to 
informal patients 

Introduction 

37.1 	 This chapter summarises the provisions of the Act which apply to patients 
who are not subject to any form of compulsory measure under it (“informal 
patients”). 

Informal admission [section 131] 

37.2	 Nothing in the Act prevents people being admitted to hospital without being 
detained, and this is expressly stated in section 131. Compulsory admission 
under the Act has always been intended to be the exception, not the rule. 

Other provisions which apply to informal patients 

37.3 	 The provisions set out in table 37.1 also apply to (or in respect of) informal 
patients. 

Table 37.1: Other provisions which apply to informal patients 

Section Provision See 

57 (and 
related 
aspects 
of 59 
to 62) 

Safeguards and restrictions in relation to the administration 
of neurosurgery for mental disorder (“psychosurgery”) and 
certain other treatments. 

Paragraphs 
16.16 to 
16.22 

58A (and 
related 
aspects 
of 59 
to 62) 

Safeguards in relation to electro-convulsive therapy, etc for 
children and young people under 18. 

Paragraph 
16.40 
onwards 

116 The duty of local social services authorities (LSSAs) 
to arrange visits and take other steps in relation to 
guardianship patients who are admitted to a hospital or 
care home also applies to any patient for whom the LSSA 
is, for the time being, exercising the functions of nearest 
relative, and to certain children and young people in the 
LSSA’s care. 

Paragraph 
19.151 

122 Secretary of State’s power to provide pocket money for 
in-patients. 

Paragraphs 
12.138 and 
12.139 
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Section Provision See 

127 Offence of ill-treatment, etc. Paragraph 
38.7 

130A to 
130D 

Independent mental health advocacy, in relation to sections 
57 or 58A as above. (These sections are expected to be in 
force from April 2009.) 

Paragraph 
34.4 
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Chapter 38 
Offences and protection for acts done


Introduction 

38.1 	 This chapter describes the specific offences created by the Act, and the 
provisions which provide protection for certain people against civil and criminal 
proceedings for their actions under the Act. The offences are in Part 9 of 
the Act. 

Forgery, false statements, etc [section 126] 

38.2	 Section 126 creates offences in connection with documents purporting 
to be applications for admission or guardianship, any medical or other 
recommendations or reports under the Act, and any other documents required 
or authorised to be made for any of the purposes of the Act. 

38.3	 It is an offence for people, without lawful authority or good excuse, to have 
such documents in their custody or under their control which are – and which 
they know or believe to be – false. It is also an offence to make or have in 
their custody or under their control a document so closely resembling such a 
document as to be calculated to deceive. 

38.4 	 It is also an offence wilfully to make any false entry or statement in any 
application, recommendation, report or other document required or authorised 
to be made for any purposes of the Act, or to make use of such an entry or 
statement with intent to deceive, knowing it to be false. 

Ill-treatment of patients [section 127] 

38.5 	 It is an offence for any of the managers of a hospital or care home, or any 
officer on its staff or otherwise employed in it, to ill-treat or wilfully neglect 
a patient (whether or not detained) who is for the time being receiving 
treatment for mental disorder there as an in-patient. 

38.6 	 The same applies to a person receiving out-patient treatment for mental 
disorder when they are on the premises of the hospital or care home, or on 
premises of which the hospital or care home forms a part. 

38.7 	 It is also an offence for individuals to ill-treat or wilfully neglect a mentally 
disordered person who is for the time being subject to their guardianship under 
the Act, or otherwise in their custody or care (whether by virtue of a legal or 
moral obligation, or otherwise). 
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Assisting patients in absenting themselves without leave, etc [section 128] 

38.8 	 It is an offence for anyone to induce or knowingly assist a person who is liable 
to be detained or subject to guardianship under the Act, or any SCT patient, 
to go absent without leave, or to induce or knowingly assist a person in legal 
custody by virtue of section 137 to escape. 

38.9 	 It is also an offence knowingly to harbour people who are absent without 
leave or otherwise at large and liable to be retaken under the Act, or to give 
such people any assistance with intent to prevent, hinder or interfere with their 
being taken into custody, or being taken or returned to the hospital or other 
place where they ought to be. 

Obstruction [section 129] 

38.10 	 It is an offence for a person, without reasonable cause, to: 

•	 refuse to allow the inspection of any premises permitted by the Act; 

•	 refuse to allow people authorised to do so by or under the Act to visit, 
interview or examine any person, or to refuse them access to that person; 

•	 refuse to produce any records or documents for inspection by a person who 
is authorised to require them to be produced; or 

•	 otherwise obstruct authorised people in the exercise of their functions under 
the Act. 

38.11 	 It is also an offence to insist (with or without reasonable cause) on being 
present when required to withdraw by a person authorised under the Act to 
interview or examine someone in private. 

Maximum penalties for offences 

38.12 	 The maximum penalties for these offences are set out in table 38.1. 

Table 38.1: Maximum penalties for offences under the Act 

Offence Penalty on summary 
conviction 

Penalty on conviction on 
indictment 

Forgery, false statements, 
etc (section 126) 

Imprisonment for a term 
not exceeding six months* 
or a fine not exceeding the 
statutory maximum, 
or both 

Imprisonment for a term 
not exceeding two years 
or a fine of any amount, 
or both 

Ill-treatment, etc 
(section 127) 

Imprisonment for a term 
not exceeding six months* 
or a fine not exceeding 
the statutory maximum, 
or both 

Imprisonment for a term 
not exceeding five years 
or a fine of any amount, 
or both 
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Offence Penalty on summary 
conviction 

Penalty on conviction on 
indictment 

Assisting patients in 
absenting themselves 
without leave, etc (section 
128) 

Imprisonment for a term 
not exceeding six months* 
or a fine not exceeding 
the statutory maximum, or 
both 

Imprisonment for a term 
not exceeding two years 
or a fine of any amount, 
or both 

Obstruction (section 129) A fine not exceeding level 
4 on the standard scale† 

*	 Section 282 of the Criminal Justice Act 2003 increases these maximum sentences to 
12, rather than six, months. However, at the time of publication that section is not 
yet in force. 

† Until paragraph 80 of Schedule 25 to the Criminal Justice Act 2003 comes into 
force, the maximum penalty for this offence is imprisonment for three months or a 
fine not exceeding level 4 on the standard scale, or both. 

Prosecution of offences under the Act [section 130] 

38.13 A prosecution under section 127 (ill-treatment etc) may be instituted only by, 
or with the consent of, the Director of Public Prosecutions. 

38.14 Subject to that, a local social services authority may prosecute any of these 
offences. 

Other proceedings relating to the Act – protection for acts done 
[section 139] 

38.15	 People are not liable for civil or criminal proceedings in respect of any act done 
(or purporting to be done) under the Act (or any regulations or rules made 
under it), so long as the act in question was not done in bad faith or without 
reasonable care. 

38.16	 Criminal proceedings in respect of such an act may be brought only by, or with 
the consent of, the Director of Public Prosecutions. Civil proceedings require 
the leave of the High Court. 

38.17	 These protections do not apply to proceedings against any Secretary of State, 
the Welsh Ministers or any local health board, NHS trust, NHS foundation 
trust, primary care trust, strategic health authority or special health authority. 
Nor do they apply to prosecution for an offence of ill-treatment or wilful 
neglect under section 127. 
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Appendix A 
List of statutory forms 

Form Purpose Regulation 

A1 Section 2 – application by nearest relative for 
admission for assessment 

4(1)(a)(i) 

A2 Section 2 – application by an approved mental health 
professional for admission for assessment 

4(1)(a)(ii) 

A3 Section 2 – joint medical recommendation for 
admission for assessment 

4(1)(b)(i) 

A4 Section 2 – medical recommendation for admission 
for assessment 

4(1)(b)(ii) 

A5 Section 3 – application by nearest relative for 
admission for treatment 

4(1)(c)(i) 

A6 Section 3 – application by an approved mental health 
professional for admission for treatment 

4(1)(c)(ii) 

A7 Section 3 – joint medical recommendation for 
admission for treatment 

4(1)(d)(i) 

A8 Section 3 – medical recommendation for admission 
for treatment 

4(1)(d)(ii) 

A9 Section 4 – emergency application by nearest relative 
for admission for assessment 

4(1)(e)(i) 

A10 Section 4 – emergency application by an approved 
mental health professional for admission for 
assessment 

4(1)(e)(ii) 

A11 Section 4 – medical recommendation for emergency 
admission for assessment 

4(1)(f) 

H1 Section 5(2) – report on hospital in-patient 4(1)(g) 
H2 Section 5(4) – record of hospital in-patient 4(1)(h) 
H3 Sections 2, 3, and 4 – record of detention in hospital 4(4) and (5) 
H4 Section 19 – authority for transfer from one hospital 

to another under different managers 
7(2)(a) and 7(3) 

H5 Section 20 – renewal of authority for detention 13(1), (2) and (3) 
H6 Section 21B – authority for detention after absence 

without leave for more than 28 days 
14(1)(a) and (b) 

G1 Section 7 – guardianship application by nearest 
relative 

5(1)(a)(i) and 
(1)(b) 

G2 Section 7 – guardianship application by an approved 
mental health professional 

5(1)(a)(ii) and 
(1)(b) 

G3 Section 7 – joint medical recommendation for 
reception into guardianship 

5(1)(c)(i) 
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Form Purpose Regulation 

G4 Section 7 – medical recommendation for reception 
into guardianship 

5(1)(c)(ii) 

G5 Section 7 – record of acceptance of guardianship 
application 

5(2) 

G6 Section 19 – authority for transfer from hospital to 
guardianship 

7(4)(a), (d) and (e) 

G7 Section 19 – authority for transfer of a patient from 
the guardianship of one guardian to another 

8(1)(a), (d) 
and (e) 

G8 Section 19 – authority to transfer from guardianship 
to hospital 

8(2) and (4) 

G9 Section 20 – renewal of authority for guardianship 13(4) and (5) 
G10 Section 21B – authority for guardianship after 

absence without leave for more than 28 days 
14(2)(a) and (b) 

M1 Part 6 – date of reception of a patient in England 15(2), (4)(a) and 
16(2) 

M2 Section 25 – report barring discharge by nearest 
relative 

25(1)(a) and (b) 

T1 Section 57 – certificate of consent to treatment and 
second opinion 

27(1)(b) 

T2 Section 58(3)(a) – certificate of consent to treatment 27(2) 
T3 Section 58(3)(b) – certificate of second opinion 27(2) 
T4 Section 58A(3) – certificate of consent to treatment 

(patients at least 18 years old) 
27(3)(b) 

T5 Section 58A(4) – certificate of consent to treatment 
and second opinion (patients under 18) 

27(3)(b) 

T6 Section 58A(5) – certificate of second opinion 
(patients who are not capable of understanding the 
nature, purpose and likely effects of the treatment) 

27(3)(b) 

CTO1 Section 17A – community treatment order 6(1)(a) and (b) and 
6(2)(a) 

CTO2 Section 17B – variation of conditions of a community 
treatment order 

6(2)(b) 

CTO3 Section 17E – community treatment order: notice of 
recall to hospital 

6(3)(a) 

CTO4 Section 17E – community treatment order: record of 
patient’s detention in hospital after recall 

6(3)(d) 

CTO5 Section 17F(4) – revocation of community treatment 
order 

6(8)(a) and (b) 

CTO6 Section 17F(2) – authority for transfer of recalled 
community patient to a hospital under different 
manager 

9(3)(a) and (5) 
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Form Purpose Regulation 

CTO7 Section 20A – community treatment order: report 
extending community treatment period 

13(6)(a) and (b) 
and 13(7) 

CTO8 Section 21B – authority for extension of community 
treatment period after absence without leave for 
more than 28 days 

14(3)(a) and (b) 

CTO9 Part 6 – community patients transferred to England 16(4) and (5) 
CTO10 Section 19A – authority for assignment of 

responsibility for community patient to a hospital 
under different managers 

17(3)(a) and (d)(i) 
and (ii) 

CTO11 Section 64C(4) – certificate of appropriateness of 
treatment to be given to community patient (Part 4A 
certificate) 

28(1) 
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Appendix B 
Glossary of terms 

Absent without leave 
(AWOL) 

A patient being absent, without permission, from the 
place they ought to be under the Act. 

For AWOL in relation to detained patients see 
paragraphs 12.57 to 12.64, for SCT patients see 
paragraphs 15.66 to 15.70 and for guardianship 
patients see paragraphs 19.86 to 19.91. 

See chapter 31 for AWOL and absconding generally. 
AC Directions The Mental Health Act 1983 Approved Clinician 

(General) Directions 2008, which deal with approval 
of approved clinicians by strategic health authorities 
and primary care trusts. 

The Act The Mental Health Act 1983, as amended over time. 

Acting nearest relative A person appointed by a court to act as a patient’s 
nearest relative, either in place of the person who 
would otherwise be the nearest relative, or because 
no nearest relative can be identified. See chapter 33 
in particular. 

Admission (to hospital) In the Act, admission to hospital generally implies 
admission as an in-patient. 

Advance decision A decision to refuse specified treatment made in 
advance by a person who has capacity to do so. 
This decision will then apply at a future time, when 
that person lacks capacity to consent to, or refuse, 
the specified treatment. 

The meaning and general effect of advance decisions 
(and the related terms “valid” and “applicable”) are 
set out in sections 24 to 26 of the Mental Capacity 
Act 2005. In the Mental Health Act, advance decisions 
are particularly relevant to section 58A treatments 
and to the treatment of SCT patients under Part 4A. 
See chapters 16 and 17 in particular. 

Advocacy In this Reference Guide, advocacy generally refers 
to independent mental health advocacy services 
established under sections 130A to 130D of the Act. 
See chapter 34 in particular. 
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After-care In this Reference Guide, after-care refers to the 
after-care services which section 117 of the Act 
requires primary care trusts and local social services 
authorities to provide for certain patients who have 
been detained under the Act, after they leave hospital. 
It is also known as “section 117 after-care”. See 
chapter 24. All SCT patients are, by definition, eligible 
for after-care services. 

AMHP Regulations The Mental Health (Approved Mental Health 
Professionals) (Approval) (England) Regulations 2008 
(No. 1206), which deal with the approval by local 
social services authorities of approved mental health 
professionals. 

Application Application is used in the Act (and this Reference 
Guide) in several different contexts. Depending on the 
context, it generally means: 

• an application to have a patient detained in hospital 
or received into guardianship under Part 2 of the 
Act – see chapters 2 and 19 respectively; 

• an application to the Tribunal by a patient (or 
their nearest relative) seeking their discharge from 
detention, etc – see chapter 22; or 

• an application to a court under the Act, eg to 
have an acting nearest relative appointed or a 
private guardian replaced – see chapters 33 and 19 
respectively. 

Application for admission 
to hospital 

An application to the managers of a hospital for a 
patient to be detained there under Part 2 of the Act. 
See chapter 2 in respect of making applications and 
chapter 12 (in particular) for their effect. 

As well as being the means of requesting a patient’s 
detention, the application itself (when properly 
completed and submitted) becomes the legal 
authority on the basis of which the patient is detained. 

Application for admission 
for assessment 

An application for admission under section 2 of the 
Act for the patient to be detained in hospital for up 
to 28 days to be assessed (or assessed and treated). 
See chapter 2 in respect of making applications and 
chapter 12 (in particular) for their effect. 

An emergency application under section 4 is also a 
form of application for admission for assessment. 

Application for admission 
for treatment 

An application for admission under section 3 of 
the Act for a patient to be detained in hospital for 
medical treatment. See chapter 2 in respect of 
making applications and chapter 12 (in particular) 
for their effect. 
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Application for guardianship See guardianship application. 
Appropriate medical 
treatment 

The Act defines appropriate medical treatment as 
medical treatment which is appropriate, taking into 
account the nature and degree of the patient’s mental 
disorder and all the other circumstances of the case. 
See paragraph 2.8 in particular. 

A requirement that such treatment must be available 
forms part of the criteria in the Act for detention in 
many cases (though not the criteria for an application 
for admission for assessment). See chapters 2 to 5, 8, 
9, 12 and 21. It also forms part of the criteria for SCT 
– see chapters 15 and 21. 

Approved clinician A mental health practitioner approved for the 
purposes of the Act by, or on behalf of, the Secretary 
of State in England, or the Welsh Ministers in Wales. 
See chapter 32. 

Certain decisions under the Act can be made only by 
approved clinicians. In particular, medical treatment 
cannot (in general) be given without a patient’s 
consent unless an approved clinician is in charge of 
it – see chapters 16 and 17. Only approved clinicians 
can be responsible clinicians. 

Approved mental health 
professional (AMHP) 

A social worker or other professional approved by a 
local social services authority (LSSA) to perform a 
variety of functions under the Act. See chapter 32. 

Those functions include making applications for 
admission to hospital and guardianship applications, 
and agreeing that patients should become SCT 
patients. 

References in the Act to AMHPs are to AMHPs acting 
on behalf of an LSSA (unless that does not make 
sense in context). 

Attorney Someone appointed, in accordance with the MCA, 
under a lasting power of attorney (LPA), who has 
the legal right to make decisions within the scope of 
the authority conferred by that LPA on behalf of the 
person (the donor) who made the LPA. Also called a 
“donee” of lasting power of attorney. 

In the context of the Mental Health Act, this means 
people whose authority extends to make personal 
welfare decisions on behalf of donors who now lack 
capacity to make those decisions themselves. They 
are particularly relevant to section 58A treatment, 
to the treatment of SCT patients under Part 4A 
and to independent mental health advocates’ access 
to patients’ records – see chapters 16, 17 and 34 
respectively. 
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Code of Practice Under section 118 of the Act, the Secretary of State 
must publish a Code of Practice for the guidance of 
certain people who make decisions under the Act. 
The Welsh Ministers must do the same in relation to 
Wales. See chapter 35. 

Community patient See SCT patient. 
Community treatment order 
(CTO) 

An order made by a patient’s responsible clinician 
under section 17A of the Act discharging a patient 
from detention in hospital, subject to the possibility of 
recall to hospital. 

A CTO is the means by which a patient becomes an 
SCT patient, and is the legal authority for the patient 
to be subject to SCT. 

See chapter 15 in particular for SCT generally and 
chapter 17 for medical treatment of SCT patients. 

Compulsory measure Detention, supervised community treatment, 
guardianship and conditional discharge under the 
Act. The term is not used in the Act. 

Conditional discharge A decision by the Secretary of State or the Tribunal 
to discharge a restricted patient from detention in 
hospital, subject to the possibility of recall to hospital. 
See chapter 18 in particular. 

Conditionally discharged 
patient 

A patient who has been given a conditional discharge 
and who has not been recalled to hospital. See 
chapter 18 in particular. By definition all conditionally 
discharged patients are restricted patients. 

Confirmation (of detention, 
SCT or guardianship) 

In this Reference Guide, “confirmation” refers to the 
decision that responsible clinicians and others make 
under section 21B that patients continue to meet the 
criteria for continued detention, SCT or guardianship 
when they return from being AWOL after more than 
28 days. See chapters 12, 15 and 19 respectively. 
The term is not used in the Act itself. 

Conflict of Interest 
Regulations 

The Mental Health (Conflicts of Interest) (England) 
Regulations 2008 (No. 1205), which set out when 
AMHPs may not make applications for detention 
or guardianship under Part 2 of the Act and when 
doctors may not make medical recommendations in 
support of those applications. See paragraphs 2.55 to 
2.59 (detention) and 19.42 to 19.46 (guardianship). 
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Convey or conveyance The Act uses the term convey to mean transporting a 
patient while keeping them in custody. This Reference 
Guide uses the term “conveyance” accordingly. 

For conveyance of patients to hospital on the basis 
of an application for admission, see paragraphs 2.66 
to 2.69 in particular. For conveyance of patients on 
transfers within England and Wales see chapter 13, 
and for conveyance on transfer into or out of England 
and Wales see chapters 25 to 29. 

Court of Protection The specialist court established under section 45 of 
the Mental Capacity Act to deal with issues relating 
to people who lack capacity to make specific decisions 
for themselves. 

The Court is most relevant to the Act in relation to 
section 58A treatment, to the treatment of SCT 
patients under Part 4A and to independent mental 
health advocates’ access to patients’ records – see 
chapters 16, 17 and 34 respectively in particular. 

Custody See Legal custody. 
Deputy Someone appointed under the Mental Capacity 

Act by the Court of Protection with ongoing legal 
responsibility, within the bounds set by the court, 
to make decisions on behalf of a person who lacks 
capacity to make particular decisions for themselves. 

They are most relevant to the Act in relation to 
section 58A treatment, to the treatment of SCT 
patients under Part 4A and to independent mental 
health advocates’ access to patients’ records – see 
chapters 16, 17 and 34 respectively. 

Detained patient Broadly speaking, a patient who is detained (or is 
liable to be detained) in hospital. 

The term is not used in the Act. In this Reference 
Guide it is used as a shorthand way of referring 
collectively to patients who are (or could be) detained 
in hospital – but the precise groups of patients 
covered vary from chapter to chapter (as explained in 
those chapters). 

Detention Being detained in a hospital (or other place) under 
the Act. A person who is detained may be kept in the 
hospital or other place against their wishes. 
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Discharge Discharge means different things in different contexts 
in the Act (and this Reference Guide). But more often 
than not, it refers to the discharge of a patient from 
being subject to detention or another compulsory 
measure under the Act. 

In the context of detention, it means discharge from 
being liable to be detained under the Act – which 
may or may not be accompanied by discharge from 
hospital in the normal sense. 

In the context of SCT, it means discharge from 
the community treatment order and therefore the 
possibility of recall to hospital. The Act (and this 
Reference Guide) distinguishes this from cases where 
SCT patients are allowed to leave hospital before 
the end of the maximum 72 hour period for which 
they can be detained on recall. That is referred to 
as release. 

For nearest relatives’ and hospital managers’ powers 
of discharge from detention, SCT and guardianship 
respectively, see chapters 12, 15 and 19. For the 
Tribunal’s power of discharge see chapter 21. See also 
conditional discharge. 

Displaced nearest relative A person who would normally be a patient’s nearest 
relative, but who has been replaced by an acting 
nearest relative by order of the county court (or 
another court on appeal). See chapter 33. The term is 
not used in the Act. 

Doctor A fully registered medical practitioner. For simplicity, 
this Reference Guide uses doctor where the Act itself 
uses the term “medical practitioner”, which is defined 
in the Interpretation Act 1982. 

Donee See Attorney. 
Escorted leave Leave to be absent from hospital granted on condition 

that the patient concerned remains in the custody 
of someone else while away from the hospital. See 
paragraphs 12.41 to 12.44 and 31.14 to 31.16 in 
particular. 
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Emergency application An application for admission for assessment made 
under section 4 where obtaining a second medical 
recommendation would cause undesirable delay 
in a case where it is urgently necessary to admit 
the patient. 

An emergency application authorises detention 
for only up to 72 hours, unless a second medical 
recommendation is received and the application is, in 
effect, “converted” into one made under section 2. 
See paragraphs 2.46 to 2.54 in particular. 

Extension (of SCT or CTO) Authorising the extension of an SCT patient’s 
community treatment order (CTO) when it would 
otherwise expire. See paragraphs 15.71 to 15.84 in 
particular. Extension is the equivalent of renewal of 
detention or guardianship. 

First-tier Tribunal An independent judicial body with the power 
to discharge detained patients, SCT patients, 
guardianship patients and conditionally discharged 
patients. See chapters 20 to 23. 

Guardian Unless otherwise stated, the person on whom certain 
powers are conferred in respect of a patient who has 
been received into their guardianship. See chapter 
19 in particular. In the vast majority of cases, the 
guardian is the local social services authority, but 
there can be a private guardian instead. 

Guardianship Unless otherwise stated, the regime established by the 
Act under which patients may become and remain 
subject to the guardianship of an individual or body 
(the guardian) who has certain powers, including 
the power to decide where the patient should live. 
See chapter 19. 

Guardianship is generally authorised by means of a 
guardianship application under Part 2 of the Act. 
But it can also be imposed by a court under Part 3 of 
the Act as an alternative to punishment for a criminal 
offence. Only the latter is correctly referred to as a 
guardianship “order”. 

Guardianship application An application to a local social services authority 
(LSSA) for a patient to be received into the 
guardianship of the LSSA or of a private guardian. 
See chapter 19. 

As well as being the means of requesting a patient’s 
reception into guardianship, the application itself 
(when properly completed and accepted by the LSSA) 
becomes the legal authority for the powers of the 
guardian. 
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Guardianship order An order made by a court that a mentally disordered 
offender should be received into the guardianship of 
the local social services authority or private guardian 
named in the order. 

The order is the legal authority for the guardian to 
exercise powers of guardianship over the patient. 
See chapter 19. 

Guardianship patient A person subject to guardianship under the Act. 
High security psychiatric 
hospital 

A hospital approved by the Secretary of State for the 
treatment of patients detained under the Act who 
require special security because of their dangerous, 
violent or criminal propensities. At the time of 
publication there are three such hospitals – Ashworth, 
Broadmoor and Rampton. 

A few provisions of the Act apply exclusively to 
patients in these hospitals: the Secretary of State’s 
power to direct their transfer to another hospital 
under section 123 (see chapter 13) and most of the 
provisions in section 134 relating to the withholding 
of patients’ correspondence (see chapter 14). 

Holding powers The powers in section 5 of the Act to detain hospital 
in-patients temporarily to allow time to make the 
applications necessary to detain them under the Act 
in the normal way. 

There are two powers. Under section 5(2) the 
doctor or approved clinician in charge of a patient’s 
treatment may detain them for up to 72 hours. Under 
section 5(4) certain nurses may detain existing mental 
health patients for up to six hours, pending the arrival 
of the doctor or approved clinician who could exercise 
the power in section 5(2). See paragraphs 2.71 to 
2.85 in particular. 

These are often referred to as “holding powers”, but 
the Act itself does not use that term. 
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Hospital and limitation 
directions 

An order of a court under section 45A of the Act that 
a mentally disordered offender should be detained in 
hospital for medical treatment (the hospital direction), 
subject to special restrictions (the limitation direction) 
that apply to restricted patients under the Act. 
See chapter 5 in particular. 

These directions can be given only where the court 
also passes a sentence of imprisonment. (For that 
reason, they have sometimes been known in the past 
as “hybrid orders”.) 

Initially, a hospital direction cannot be given without a 
limitation direction. But it is possible for the limitation 
direction to end, or be lifted, while the hospital 
direction remains in place – see chapter 10. 

Hospital direction See Hospital and limitation directions. 
Hospital managers The individual or body responsible for a particular 

hospital. See paragraph 1.32. 

In the context of detention, it generally refers to 
the managers of the hospital in which a patient is 
(or is liable to be) detained. In the context of SCT, it 
generally (but not always) refers to the managers of 
the responsible hospital. 

In the context of hospital managers’ power to 
discharge patients, it generally means the three 
of more individuals to whom the body concerned 
delegates the task of holding “managers hearings” 
and deciding whether to exercise the power of 
discharge from detention or SCT. See chapters 12 and 
15 respectively. 

Hospital order An order of a court under section 37 (or 51) of the 
Act that a mentally disordered offender should be 
detained in hospital for medical treatment, instead of 
being punished for the offence. See chapter 4. 

A hospital order may be given on its own, or with a 
restriction order under section 41. Where a restriction 
order is in force alongside a hospital order, this 
Reference Guide refers to it as a restricted hospital 
order for convenience. A hospital order without a 
restriction order is referred to as an unrestricted 
hospital order. 
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Immediately necessary In certain circumstances, some of the rules in Part 4 
and Part 4A of the Act regarding medical treatment 
do not apply to treatment which is immediately 
necessary. 

Although, for convenience, it is often equated with 
an “emergency”, immediately necessary has a specific 
definition in the Act – which varies according to the 
type of treatment. See paragraphs 16.56 to 16.60, 
17.12 to 17.13 and 17.31 in particular. 

Independent hospital In practice, this means a hospital which is not 
managed by an NHS body. 

Independent mental health 
advocate (IMHA) and 
independent mental health 
advocacy 

Independent mental health advocacy means the 
advocacy services for detained (and various other 
patients) to be provided under sections 130A to 130D 
of the Act. An independent mental health advocate 
is an individual assisting patients as part of such a 
service. See chapter 34. 

Informal patient A patient who is not subject to any compulsory 
measure under the Act. In other words, a patient 
who is not a detained patient, an SCT patient, a 
guardianship patient or a conditionally discharged 
patient. The term is not used in the Act. 

A few of the provisions of the Act apply to informal 
patients generally, or to certain groups of them. 
These are summarised in chapter 37. 

Interim hospital order An order made by a court under section 38 of the 
Act that a mentally disordered offender be detained 
in hospital. A court can make such an order only 
as an interim measure prior to deciding whether to 
make a hospital order or give hospital and limitation 
directions, or to deal with the offender in another 
way. See chapter 7. 

Learning disability 
qualification 

The rule which says that, for certain (but not all) 
purposes of the Act, a learning disability is not to 
count as a mental disorder unless it is associated 
with abnormally aggressive or seriously irresponsible 
conduct on the part of the person concerned. See 
paragraphs 1.12 to 1.15. 

Leave of absence Permission to be absent from hospital, granted under 
section 17 of the Act by a patient’s responsible 
clinician. See paragraphs 12.39 to 12.56. 
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Legal custody Section 137 of the Act states that, in certain 
circumstances, patients being detained, conveyed 
etc under the Act are deemed to be in legal custody. 
This confers certain powers on the person in whose 
custody they are (or ought to be). It also means that 
if they abscond they may be taken back into custody. 
See chapter 31. 

Liable to be detained Broadly speaking, a person is liable to be detained 
under the Act if they either are, or could be, detained 
in hospital, because a specific authority for that is in 
force in respect of them, eg a relevant application 
for admission to hospital under Part 2, or an order 
or direction under Part 3. As such, it includes patients 
who are on leave of absence from hospital – or who 
are absent without leave – as well as those who are 
actually detained. 

For drafting reasons, the Act uses it to include 
conditionally discharged patients, but not SCT 
patients, even though both are subject – in different 
ways – to recall to hospital. 

As explained in paragraphs 1.36 and 1.37, this 
Reference Guide tends to use “detained” to cover both 
“detained” and “liable to be detained” in the terms 
of the Act. But references to detained patients in the 
Guide never include conditionally discharged patients. 

Limitation direction See Hospital and limitation directions. 
Local social services 
authority (LSSA) 

A local authority which has responsibility for adult 
social services. 

Magistrates’ remand patient A defendant remanded in custody by a magistrates’ 
court who has subsequently been transferred to 
detention in hospital by a transfer direction made by 
the Secretary of State under section 48. See chapter 9. 
This term is not used in the Act. 

Managers See Hospital managers. 
Medical recommendation A recommendation made by a doctor, in the form set 

out in the Regulations, in support of an application 
for admission to hospital or a guardianship 
application. See chapters 2 and 19 respectively. 

An application is not valid unless it is supported by the 
proper medical recommendation(s). 
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Medical treatment Medical treatment as defined for the purposes of 
the Act covers more than what might normally be 
meant by the term. In the Act, it includes nursing, 
psychological intervention and specialist mental health 
habilitation, rehabilitation and care. See paragraphs 
1.16 to 1.20 for the definition, and chapters 16 
and 17 for the rules in the Act relating to specific 
treatments and to treatment without consent. 

Mental Capacity Act (MCA) The Mental Capacity Act 2005, which provides a legal 
framework for decision-making in relation to people 
who lack capacity to take particular decisions for 
themselves. For all purposes relevant to the Mental 
Health Act, the MCA does not apply to people aged 
under 16. 

Mental disorder The Act defines mental disorder as any disorder or 
disability of the mind (apart from dependence on 
alcohol or drugs). See chapter 1. 

Mental Health Act 
Commission (MHAC) 

The Mental Health Act Commission is a special health 
authority which is charged (among other things) 
with keeping under review the operation of the Act 
in relation to detention and SCT. See chapter 35. It 
is also responsible for appointing second opinion 
appointed doctors. 

Note: MHAC is to be abolished by the Health and 
Social Care Act 2008 and its functions transferred 
to the new Care Quality Commission. This is not 
expected to happen until April 2009. 

Mental Health Review 
Tribunal (MHRT) for Wales 

The tribunal which exercises in Wales the functions 
under the Act exercised in England by the First-tier 
Tribunal. 

There were previously also MHRTs for England, but 
they are replaced by the First-tier Tribunal.12 

Mutual Recognition 
Regulations 

The Mental Health (Mutual Recognition) Regulations 
2008 (No. 1204), which set out when approved 
clinicians and section 12 approved doctors approved 
in England may act as such in Wales, and vice versa. 
See chapter 32 in particular (and chapter 19 in relation 
to guardianship specifically). 

NHS body An NHS trust, NHS foundation trust, primary care 
trust, strategic health authority or (in Wales) a local 
health board. 

12 At the time of publication this remains subject to Parliament approving the necessary Order to transfer the 
functions of the MHRT in England to the First-tier Tribunal from 3 November 2008. 
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NHS patient A patient whose care in or by an independent 
hospital is being funded by an NHS body. Where an 
NHS patient is a detained patient in an independent 
hospital, or an SCT patient whose responsible 
hospital is an independent hospital, the NHS body 
which has contracted for the patient’s care has the 
same power as the managers of the independent 
hospital itself to discharge the patient or transfer them 
to another hospital under different managers – see 
paragraphs 12.122, 13.13 to 13.15, 15.50 and 15.119 
in particular. The term is not used in the Act. 

Nearest relative Nearest relative is defined in section 26 of the Act. It 
often does not mean the same thing as next of kin 
and need not mean a relative at all (in the normal 
sense). 

The nearest relatives of many (but not all) detained 
patients, SCT patients and guardianship patients 
have various rights under the Act. 

See chapter 33 for nearest relatives generally, and 
chapters 2 and 12, 15 and 19 for their main functions 
in relation to detained patients, SCT patients and 
guardianship patients respectively. 

Nominated medical 
attendant 

A doctor appointed by a private guardian for a 
guardianship patient. The nominated medical 
attendant has certain powers and duties, eg in respect 
of renewal of the patient’s guardianship. See chapter 19. 

Nurses Order The Mental Health (Nurses) (England) Order 2008 
(No. 1207), which sets out which nurses are of the 
“prescribed class” to exercise the holding power 
under section 5(4) of the Act. See paragraphs 2.80 
to 2.85. 

Part 2 The part of the Act which deals mainly with 
detention, SCT and guardianship for “civil patients” 
(rather than mentally disordered offenders or 
suspected offenders). 

Part 2 guardianship patient A patient subject to guardianship on the basis of a 
guardianship application under Part 2 of the Act 
(rather than a guardianship order under Part 3). 
See chapter 19 in particular. The term is not used in 
the Act. 

Part 2 patient Broadly speaking, a “civil patient” – ie someone who 
is a detained patient, an SCT patient or a guardianship 
patient under Part 2 of the Act, rather than as a result 
of the criminal justice-related provisions in Part 3. 

The term is not used in the Act. Its precise meaning in 
this Reference Guide varies from chapter to chapter 
(as explained in each case). 
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Part 2 SCT patient An SCT patient who was discharged onto SCT from 
detention which was based on an application for 
admission for treatment under Part 2 of the Act. 
See chapter 15 in particular. The term is not used in 
the Act. 

Part 3 The part of the Act which deals mainly with the 
powers of the courts to detain mentally disordered 
defendants and offenders in hospital (or make them 
subject to guardianship) and with the transfer of 
prisoners from prison to detention in hospital. See 
chapters 3 to 11 and 18 in particular. 

Part 3 patient Broadly speaking, someone who is a detained patient, 
an SCT patient or a guardianship patient as the result 
of the criminal justice-related provisions in Part 3 of 
the Act, rather than the provisions for “civil patients” 
in Part 2. Part 3 patients are also sometimes known as 
“forensic patients”. 

The term is not used in the Act. Its precise meaning in 
this Reference Guide varies from chapter to chapter 
(as explained in each case). 

Part 3 guardianship patient A patient subject to guardianship on the basis of 
a guardianship order under Part 3 (rather than a 
guardianship application under Part 2 of the Act). 
See chapter 19 in particular. The term is not used in 
the Act. 

Part 3 SCT patient An SCT patient who was discharged onto SCT from 
detention which was based on an unrestricted 
hospital order, unrestricted hospital direction or 
unrestricted transfer direction under Part 3 of the Act. 

Part 4 The part of the Act which deals mainly with medical 
treatment for mental disorder – especially medical 
treatment without the consent of patients detained 
under the Act and of SCT patients on recall to 
hospital. See chapter 16. 

Part 4A The part of the Act which deals mainly with the 
medical treatment for mental disorder of SCT patients 
who have not been recalled to hospital. See chapter 17. 

Part 4A certificate A certificate issued by a second opinion appointed 
doctor approving the administration of section 58 
type treatments and section 58A type treatments to 
SCT patients who have not been recalled to hospital. 
A Part 4A certificate may also approve section 
58 treatments and section 58A treatments to be 
given should the patient be recalled to hospital. See 
paragraphs 17.24 to 17.28 in particular. 
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Patient The Act defines a patient as a person who is, or who 
appears to be, suffering from mental disorder – see 
paragraph 1.21. For consistency, the Reference Guide 
uses the term in the same way, even though, in other 
circumstances, terms such as “service user” might be 
more likely to be used in particular contexts. 

Place of safety Broadly speaking, the Act uses place of safety to 
mean somewhere where a patient may be detained 
temporarily. It is used in two separate contexts. 

First, it is used in relation to the temporary detention 
of patients who have been given orders or directions 
under Part 3 pending the availability of the necessary 
bed in the hospital to which they are to be admitted. 

Second, it is used in relation to patients who are 
removed from public places by the police under 
section 136, or from a private place on the basis of 
a magistrates’ warrant under section 135, and who 
need to be detained temporarily so that they can be 
assessed to see whether an application should be 
made under Part 2. 

What counts as a place of safety is different in these 
two contexts – see paragraphs 4.23 and 30.11 
respectively. 

Primary care trust (PCT) The NHS body responsible for commissioning health 
services for a local area in England. PCTs may also be 
providers of mental health services. 

PCTs have a number of specific roles under the Act, 
including duties to provide information to local 
social services authorities and the courts about 
the availability of hospital places (see paragraphs 
2.20, 3.13 and 3.14, and 4.11 and 4.12); duties to 
provide or arrange after-care under section 117 (see 
chapter 24); and approving people to act as approved 
clinicians (see chapter 32). 

PCTs may also have duties as hospital managers in 
their own right. 

Private guardian A guardian who is not a local social services authority 
(LSSA). Such a guardian can (but need not be) a 
relative of the patient concerned. Private guardians 
are (in effect) under the supervision of the responsible 
LSSA and have certain specific duties as well as 
powers – see chapter 19. 
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Recall (to hospital) An enforceable order requiring a patient who has 
previously been released from detention to come back 
to hospital (though not necessarily the same hospital 
in which they were previously detained). 

Recall happens in three separate contexts in the Act: 
recall of detained patients from leave of absence 
(section 17); recall of conditionally discharged 
patients (section 42); and recall of SCT patients 
(section 17E). 

The criteria, procedures and effects are different in 
each case. See paragraphs 12.52 to 12.56 (leave of 
absence), 15.30 to 15.38 (SCT) and 18.10 to 18.14 
(conditional discharge). 

Recommendation See Medical recommendation. 
Reference (to Tribunal) A request from hospital managers or the Secretary 

of State for the First-tier Tribunal to consider a 
patient’s case. 

Hospital managers are under a duty to make 
references in certain cases, as is the Secretary of State. 
The Secretary of State also has the discretion to do so 
in other cases. See chapter 23. 

For most purposes, a reference has the same effect 
as an application to the Tribunal by a patient (or a 
nearest relative.) 

Regulations (or regulation 
X or Y) 

Unless it says otherwise, in this Reference Guide 
references to the regulations (and references to 
regulation X or Y) are to the Mental Health (Hospital, 
Guardianship and Treatment) (England) Regulations 
2008 (No. 1184). 

Those regulations include (among other things) 
the statutory forms which must be used for 
applications for admission for treatment, medical 
recommendations, community treatment orders and 
various other purposes. 
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Release date The day on which patients who are subject to hospital 
and limitation directions and sentenced prisoners 
subject to restricted transfer directions would have 
been entitled to be released from prison (or its 
equivalent) had they not been detained in hospital 
instead. If the patient is serving a life sentence, or an 
indeterminate sentence, the release date is the date 
(if any) on which the person’s release is ordered by 
the Parole Board. When the release date is reached, 
limitation directions and restriction directions cease to 
have effect – which means (among other things) that 
these patients are no longer liable to be removed to 
prison to complete their sentences. See paragraphs 
5.15 to 5.18 (limitation directions) and 8.12 to 8.15 
(restriction directions). 

Release from hospital SCT patients who have been recalled to hospital 
may be detained for a maximum of 72 hours (unless 
their community treatment order is then subject to 
revocation). 

When their responsible clinician agrees that they may 
leave the hospital again, patients are described in the 
Act as having been “released” (to distinguish between 
that and discharge from SCT itself). See paragraphs 
15.63 to 15.65 in particular. 

Remand for report An order by a court under section 35 of the Act that 
a defendant be remanded to detention in hospital 
pending trial or sentencing, so that a report may be 
compiled on the defendant’s mental condition. Such 
patients may not be treated without their consent. 
See chapter 3. 

Remand for treatment An order by a court under section 36 of the Act that 
a mentally disordered defendant be remanded to 
detention in hospital for medical treatment while 
awaiting trial or sentencing. See chapter 3. 

Remand patient A patient who is detained in hospital as a result of 
a remand for report or remand for treatment under 
sections 35 or 36 of Part 3 of the Act. See chapters 3 
and 12 in particular. 

Renewal (of detention, 
guardianship etc) 

Authorises the continuation of the authority to 
detain a detained patient, or to keep someone 
subject to guardianship, for a further period after the 
existing authority is due to expire. See paragraphs 
12.65 to 12.95 (detention) and 19.92 to 19.117 
(guardianship). 

The authority that is to be renewed may be either an 
application under Part 2 or an order or direction under 
Part 3. Renewal is the equivalent of extension of SCT. 
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Responsible after-care 
bodies 

The primary care trust and local social services 
authority responsible for providing a patient with 
after-care under section 117 of the Act. See chapter 24. 

Responsible clinician For (most) detained patients and SCT patients, the 
responsible clinician is the approved clinician in overall 
charge of the patient’s case. 

Responsible clinicians have various specific powers 
and duties under the Act in respect of their patients. 
See chapters 12 and 15 in particular. 

Responsible clinician has a different meaning for 
guardianship patients – for which see chapter 19. 

Responsible local social 
services authority 

The local social services authority (LSSA) responsible 
for a guardianship patient. 

If the LSSA is itself the guardian, it will be the 
responsible LSSA. If there is a private guardian, the 
responsible LSSA will be the one for the area in 
which the guardian lives (regardless of where the 
patient lives). 

Responsible LSSAs have various powers and duties, 
including the power to discharge guardianship 
patients. See chapter 19. 

Responsible hospital The hospital whose managers have various powers 
and duties under the Act in respect of SCT patients. 
See chapter 15 in particular. 

Initially, the responsible hospital is the one in which 
the patient was liable to be detained immediately 
before being discharged onto SCT. But responsibility 
may subsequently be assigned to a different hospital. 

Restricted hospital order See Hospital order. 
Restricted patient A patient who is subject to a restriction order, 

limitation direction or restriction direction, imposing 
special restrictions, in addition to those imposed 
normally by detention in hospital under the Act. 

Those special restrictions are primarily designed 
to protect the public from harm. The effect of the 
restrictions is summarised in chapter 10. 

Restricted patients are subject to ongoing case 
management by the Mental Health Unit of the 
Ministry of Justice on behalf of the Secretary of 
State. They are also the only patients who may be 
conditionally discharged from detention. 

Restricted transfer direction See Transfer direction. 
Restrictions The special restrictions to which restricted patients are 

subject. See chapter 10. 
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Restriction direction A direction under section 49 imposing special 
restrictions on a patient made by the Secretary of 
State when directing the patient’s transfer from prison 
(or another form of custody) to detention in hospital 
for medical treatment by means of a transfer direction 
under Part 3. See chapters 8 to 10 in particular. 

Restriction order An order under section 41 imposing special 
restrictions on a patient which is made by a court 
together with a hospital order detaining a mentally 
disordered offender in hospital for medical treatment. 
See chapters 4 and 10 in particular. 

Revocation (of a community 
treatment order) 

A decision by a responsible clinician to revoke an SCT 
patient’s community treatment order. Its effect is that 
the patient ceases to be an SCT patient and becomes 
a detained patient again. See paragraphs 15.55 to 
15.62. Revocation can happen only when an SCT 
patient has been recalled to hospital. 

SCT patient A patient who has been discharged from detention 
in hospital to supervised community treatment by 
means of a community treatment order which remains 
in force. See chapter 15 in particular. 

Second opinion appointed 
doctor (SOAD) 

A doctor appointed by the Mental Health Act 
Commission to provide an independent second 
medical opinion on whether it is appropriate for 
certain types of medical treatment for mental disorder 
to be given to patients under Part 4 and Part 4A of 
the Act. Certain treatments cannot be given unless the 
SOAD has issued a SOAD certificate approving their 
administration. See chapters 16 and 17. 

Secretary of State The Secretary of State for Health or the Secretary of 
State for Justice (but see paragraph 1.46). In practice, 
the Secretaries of State act through the Department of 
Health and the Ministry of Justice respectively. 

Section 2 See Application for admission for assessment. 
Section 3 See Application for admission for treatment. 
Section 4 See Emergency application. 
Section 5 See Holding powers. 
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Section 12 approved doctor A doctor approved by a strategic health authority 
on behalf of the Secretary of State for Health (or the 
Welsh Ministers) to carry out certain functions under 
the Act. See paragraphs 32.33 to 32.37. 

At least one of the medical recommendations 
required to support an application for admission to 
hospital or a guardianship application under Part 2 
must be made by a section 12 approved doctor – see 
chapters 2 and 19 respectively. Similarly, medical 
evidence required by courts or the Secretary of State 
under Part 3 must often come, at least in part, from a 
section 12 approved doctor – see chapters 3 to 9. 

All approved clinicians who are doctors are also 
treated as approved under section 12. 

Section 37 See Hospital order. 
Section 41 See Restricted hospital order. 
Section 45A See Hospital and limitation directions. 
Section 47 See Transfer direction (for sentenced prisoners). 
Section 48 See Transfer direction (for unsentenced prisoners). 
Section 49 See Restriction direction. 
Section 57 treatment A treatment for mental disorder which may not 

be given to any patient (whether or not detained) 
except in accordance with section 57. The main 
such treatment is neurosurgery for mental disorder 
(“psychosurgery”). See chapter 16. 

Section 58 treatment A treatment for mental disorder which may not be 
given to a detained patient except in accordance with 
section 58. This applies, in particular, to medication for 
mental disorder (after an initial three-month period). 
See chapter 16. 

Section 58 type treatment Broadly speaking, a treatment to be given to an SCT 
patient which would be a section 58 treatment if the 
patient were detained. See chapter 17. 

Section 58A treatment A treatment for mental disorder which may not be 
given to a detained patient (or any patient under 18) 
except in accordance with section 58A. See chapter 
16. The main such treatment is electro-convulsive 
therapy (ECT). 

Section 58A type treatment A treatment to be given to an SCT patient which 
would be a section 58A treatment if the patient were 
detained. See chapter 17. 

Section 117 See After-care. 
Sentenced prisoner A prisoner who is serving a sentence of imprisonment 

following conviction for an offence. The rules for 
giving, and ending, transfer directions for sentenced 
prisoners differ from those for unsentenced prisoners 
in certain respects. See chapter 8. 
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SOAD certificate A certificate given by a second opinion appointed 
doctor approving the administration of specified 
treatments. See chapters 16 and 17. 

A SOAD certificate will always be needed for section 
57 treatments and (if the patient is under 18) section 
58A treatments. It is also needed for section 58A 
treatments for detained patients aged 18 or over if 
they cannot consent and for section 58 treatments for 
detained patients of all ages who either cannot or do 
not consent. 

A Part 4A certificate is a form of SOAD certificate 
specifically for SCT patients. 

Special restrictions See Restrictions. 
Statutory forms Forms which the Regulations say must be used to 

make applications and medical recommendations and 
to record various other decisions and events. 

If the Regulations say that a particular statutory form 
must be used, a form whose wording corresponds 
to the up-to-date wording in Schedule 1 to the 
Regulations must be used. 

Strategic health authority 
(SHA) 

The NHS body responsible for the strategic 
management of NHS services in a particular region of 
England. SHAs have certain functions under the Act, 
including the approval of section 12 approved doctors 
and approved clinicians on behalf of the Secretary of 
State for Health – see chapter 32. 

Supervised community 
treatment (SCT) 

The scheme in the Act by which certain patients 
may be discharged from detention in hospital by 
their responsible clinician, subject to the possibility 
of recall to hospital for further medical treatment if 
necessary. See chapters 15 and 17 in particular. 

SCT is put into effect by the making of a community 
treatment order (CTO). The CTO is the legal 
instrument, while SCT is the scheme in general. 

Transfer direction A warrant issued by the Secretary of State for Justice 
directing that a prisoner be removed to a hospital 
and detained there. Transfer directions for sentenced 
prisoners are given under section 47, those for 
unsentenced prisoners under section 48. See chapters 
8 and 9 respectively, in particular. 

A transfer direction may (and often must) be 
accompanied by a restriction direction under section 
49 imposing special restrictions on the patient. For 
convenience, this Reference Guide refers to the 
result as a restricted transfer direction and to a 
transfer direction without a restriction direction as an 
unrestricted transfer direction. 
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Transfer warrant A warrant issued by the Secretary of State authorising 
the transfer of a patient to Scotland, Northern Ireland, 
the Isle of Man or any of the Channel Islands. 
See chapters 26 to 28. 

Tribunal Depending on the context, the First-tier Tribunal 
or the Upper Tribunal (and sometimes both). 
See chapters 20 to 23 in particular. 

Sometimes it also includes the Mental Health Review 
Tribunal for Wales. 

Tribunal Rules The procedural rules by which the First-tier Tribunal 
and the Upper Tribunal operate. See chapter 20. 

Upper Tribunal An independent judicial body with the power to 
determine appeals on a point of law against decisions 
of the First-tier Tribunal (and the Mental Health 
Review Tribunal for Wales). See chapter 20. 

Unrestricted hospital 
direction 

A hospital direction where the associated limitation 
direction is no longer in effect. See chapter 7 in 
particular. 

Unrestricted hospital order A hospital order which either never was or is no 
longer accompanied by a restriction order. 
See chapter 4. 

Unrestricted Part 3 patient Broadly speaking, a Part 3 patient who is not subject 
to special restrictions. 

More specifically, a patient who is liable to be 
detained in hospital on the basis of a hospital order 
or transfer direction who either never was, or is no 
longer, subject to a restriction order or restriction 
direction, or a patient subject to a hospital direction 
where the associated limitation direction is no longer 
in effect. See chapters 4 and 7 to 10 in particular. 

Unrestricted patient See Unrestricted Part 3 patient. 
Unsentenced prisoner A prisoner (or other detainee) who is not serving a 

sentence of imprisonment following conviction for 
an offence. The rules for giving and ending transfer 
directions for unsentenced prisoners differ from 
those for sentenced prisoners in certain respects. 
See chapter 9 in particular. 

Unrestricted transfer 
direction 

A transfer direction which either never was or is no 
longer accompanied by a restriction direction. 
See chapters 8 and 9 in particular. 
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Appendix C 
Key competencies of approved mental 
health professionals 

[Schedule 2 to the AMHP Regulations] 

Key competence area 1: application of values to the approved mental 
health professional (AMHP) role 

Whether the applicant has: 

(a) the ability to identify, challenge and, where possible, redress discrimination 
and inequality in all its forms in relation to AMHP practice; 

(b) an understanding of and respect for individuals’ qualities, abilities and 
diverse backgrounds, and is able to identify and counter any decision which 
may be based on unlawful discrimination; 

(c) 	 the ability to promote the rights, dignity and self determination of patients 
consistent with their own needs and wishes, to enable them to contribute 
to the decisions made affecting their quality of life and liberty, and 

(d) a sensitivity to individuals’ needs for personal respect, confidentiality, 
choice, dignity and privacy while exercising the AMHP role. 

Key competence area 2: application of knowledge – the legal and 
policy framework 

(1) Whether the applicant has: 

(a) 	 appropriate knowledge of and ability to apply in practice: 

(i) 	 mental health legislation, related codes of practice and national and 
local policy guidance, and 

(ii)	 relevant parts of other legislation, codes of practice, national and local 
policy guidance, in particular the Children Act 1989, the Children Act 
2004, the Human Rights Act 1998 and the Mental Capacity Act 2005; 

(b) a knowledge and understanding of the particular needs of children and 
young people and their families, and an ability to apply AMHP practice in 
the context of those particular needs; 

(c) 	 an understanding of, and sensitivity to, race and culture in the application 
of knowledge of mental health legislation; 

(d) an explicit awareness of the legal position and accountability of AMHPs in 
relation to the Act, any employing organisation and the authority on whose 
behalf they are acting; 
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(e) the ability to: 

(i) 	 evaluate critically local and national policy to inform AMHP practice, and 

(ii) 	 base AMHP practice on a critical evaluation of a range of research 
relevant to evidence-based practice, including that on the impact on 
persons who experience discrimination because of mental health. 

(2)	 In paragraph (1), “relevant” means relevant to the decisions that an AMHP is 
likely to take when acting as an AMHP. 

Key competence area 3: application of knowledge – mental disorder 

Whether the applicant has a critical understanding of, and is able to apply in practice: 

(a) a range of models of mental disorder, including the contribution of social, 
physical and development factors; 

(b) the social perspective on mental disorder and mental health needs, in 
working with patients, their relatives, carers and other professionals; 

(c) 	 the implications of mental disorder for patients, their relatives and carers, 
and 

(d) the implications of a range of treatments and interventions for patients, 
their relatives and carers. 

Key competence area 4: application of skills – working in partnership 

Whether the applicant has the ability to: 

(a) articulate, and demonstrate in practice, the social perspective on mental 
disorder and mental health needs; 

(b) communicate appropriately with and establish effective relationships with 
patients, relatives and carers in undertaking the AMHP role; 

(c) 	 articulate the role of the AMHP in the course of contributing to effective 
inter-agency and inter-professional working; 

(d) use networks and community groups to influence collaborative working 
with a range of individuals, agencies and advocates; 

(e) consider the feasibility of and contribute effectively to planning and 
implementing options for care such as alternatives to compulsory 
admission, discharge and after-care; 

(f) 	 recognise, assess and manage risk effectively in the context of the 
AMHP role; 

(g) 	effectively manage difficult situations of anxiety, risk and conflict, and 
[show] an understanding of how this affects the AMHP and other people 
concerned with the patient’s care; 

(h) 	discharge the AMHP role in such a way as to empower the patient as much 
as practicable; 
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(i) 	 plan, negotiate and manage compulsory admission to hospital or 
arrangements for supervised community treatment; 

(j) 	 manage and co-ordinate effectively the relevant legal and practical 
processes including the involvement of other professionals as well as 
patients, relatives and carers, and 

(k) balance and manage the competing requirements of confidentiality and 
effective information sharing to the benefit of the patient and other 
persons concerned with the patient’s care. 

Key competence area 5: application of skills – making and 
communicating informed decisions 

Whether the applicant has the ability to: 

(a) assert a social perspective and to make properly informed independent 
decisions; 

(b) obtain, analyse and share appropriate information having due regard to 
confidentiality in order to manage the decision-making process including 
decisions about supervised community treatment; 

(c) 	 compile and complete statutory documentation, including an application 
for admission; 

(d) 	provide reasoned and clear verbal and written reports to promote effective, 
accountable and independent AMHP decision making; 

(e) 	 present a case at a legal hearing; 

(f) 	 exercise the appropriate use of independence, authority and autonomy 
and use it to inform their future practice as an AMHP, together with 
consultation and supervision; 

(g) evaluate the outcomes of interventions with patients, carers and others, 
including the identification of where a need has not been met; 

(h) 	make and communicate decisions that are sensitive to the needs of the 
individual patient, and 

(i) 	 keep appropriate records, with an awareness of legal requirements with 
respect to record keeping and the use and transfer of information. 
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Appendix D 
Key competencies of 

approved clinicians 


[Schedule 2 to the AC Directions] 

1 The role of the approved clinician and responsible clinician 

1.1 	 A comprehensive understanding of the role, legal responsibilities and key 
functions of the approved clinician and the responsible clinician. 

2 Legal and policy framework 

2.1 	 Applied knowledge of: 

(a) mental health legislation, related codes of practice and national and local 
policy and guidance; 

(b)	 other relevant legislation, codes of practice, national and local policy 
guidance, in particular, relevant parts of the Human Rights Act 1998, the 
Mental Capacity Act 2005 and the Children Acts; and 

(c)	 relevant guidance issued by the National Institute for Health and Clinical 
Excellence (NICE). 

2.2 	 In the above paragraph “relevant” means relevant to the decisions likely to be 
taken by an approved clinician or responsible clinician. 

3 Assessment 

3.1 	 Demonstrated ability to: 

(a) identify the presence of mental disorder; 

(b) identify the severity of the disorder; and 

(c)	 determine whether the disorder is of a kind or degree warranting 
compulsory confinement. 

3.2 	 Ability to assess all levels of clinical risk, including risks to the safety of the 
patient and others, within an evidence-based framework for risk assessment 
and management. 

3.3	 Demonstrated ability to undertake mental health assessments incorporating 
biological, psychological, cultural and social perspectives. 

4 Treatment 

4.1 	 Understanding of: 

(a)	 mental health related treatments, ie physical, psychological and social 
interventions; and 

(b)	 different treatment approaches and their applicability to different patients. 
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4.2 	 Demonstrated high level of skill in determining whether a patient has capacity 
to consent to treatment. 

4.3	 Ability to formulate, review appropriately and lead on treatment for which the 
clinician is appropriately qualified in the context of a multi-disciplinary team. 

4.4	 Ability to communicate clearly the aims of the treatment, to patients, carers 
and the team. 

5 Care planning 

5.1	 Demonstrated ability to manage and develop care plans which combine 
health, social services and other resources, ideally, but not essentially, within 
the context of the Care Programme Approach. 

6 Leadership and multi-disciplinary team working 

6.1 	 Ability to effectively lead a multi-disciplinary team. 

6.2	 Ability to assimilate the (potentially diverse) views and opinions of other 
professionals, patients and carers, whilst maintaining an independent view. 

6.3	 Ability to manage and take responsibility for making decisions in complex 
cases without the need to refer to supervision in each individual case. 

6.4	 Understanding and recognition of the limits of their own skills and recognition 
of when to seek other professional views to inform a decision. 

7 Equality and cultural diversity 

7.1 	 Up-to-date knowledge and understanding of equality issues, including those 
concerning race, disability, sexual orientation and gender. 

7.2	 Ability to identify, challenge and where possible redress discrimination and 
inequality in all its forms in relation to approved clinician practice. 

7.3	 Understanding of the need to sensitively and actively promote equality and diversity. 

7.4	 Understanding of how cultural factors and personal values can affect 
practitioners’ judgements and decisions in the application of mental health 
legislation and policy. 

8 Communication 

8.1 	 Ability to communicate effectively with professionals, patients, carers and others, 
particularly in relation to decisions taken and the underlying reasons for these. 

8.2 	 Ability to keep appropriate records and an awareness of the legal requirements 
with respect to record keeping. 

8.3 	 Demonstrated understanding [of], and ability to manage, the competing 
requirements of confidentiality and effective information sharing, to the 
benefit of the patient and other stakeholders. 

8.4 	 Ability to compile and complete statutory documentation and to provide 
written reports as required of an approved clinician. 

8.5 	 Ability to present evidence to courts and tribunals. 
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Index by sections and schedules of 
the Act 
Sections 

No. Heading See in particular 

1 Application of Act: “mental disorder” paragraphs 1.2 and 1.7 
to 1.15 

2 Admission for assessment paragraphs 2.2 to 2.5 and 
2.12 to 2.14 

3 Admission for treatment paragraphs 2.6 to 2.14 
4 Admission for assessment in cases 

of emergency 
paragraphs 2.46 to 2.54 
and 2.61 

5 Application in respect of patient already 
in hospital 

paragraphs 2.70 to 2.85 

6 Effect of application for admission paragraphs 2.60 and 2.61, 
2.66 to 2.69, 2.86 to 2.95, 
2.111 to 2.115 

7 Application for guardianship paragraphs 19.23 to 19.27 
8 Effect of guardianship application, etc paragraphs 19.4 to 19.10, 

19.48 to 19.59, 19.68 
to 19.70 

9 Regulations as to guardianship paragraphs 19.14 
and 19.71 

10 Transfer of guardianship in case of death, 
incapacity, etc of guardian 

paragraphs 19.125 
to 19.133 

11 General provisions as to applications paragraphs 2.12 to 2.60 
passim (detention), 
19.23 to 19.47 passim 
(guardianship) 

12 General provisions as to medical 
recommendations 

paragraphs 2.38 to 2.45 
(detention), 19.35 to 19.41 
(guardianship), 32.33 to 
32.37 (approval) 

12A Conflicts of interest paragraphs 2.55 to 2.59 
(detention), 19.42 to 19.46 
(guardianship). 

13 Duty of mental health professionals to make 
applications for admission or guardianship 

paragraphs 2.16 to 2.19 
and 2.23 to 2.37 (detention), 
19.28 to 19.29 and 19.34 
(guardianship) 

14 Social reports paragraphs 12.34 and 12.35 
15 Rectification of applications and 

recommendations 
paragraphs 2.96 to 2.110 
(detention), 19.56 to 19.59 
(guardianship) 
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No. Heading See in particular 

17 Leave of absence from hospital paragraphs 12.39 to 12.56, 
also 31.18 to 31.19 

17A Community treatment orders 

chapter 15 

17B Conditions 
17C Duration of community treatment order 
17D Effect of community treatment order 
17E Power to recall to hospital 
17F Powers in respect of recalled patients 
17G Effect of revoking community treatment order 
18 Return and readmission of patients absent 

without leave 
paragraphs 12.57 to 12.64 
(detention), 15.66 to 15.70 
(SCT), 19.86 to 19.91 
(guardianship); see also 
chapter 31 

19 Regulations as to transfer of patients chapter 13 (detention), 
19.134 to 19.139 
(guardianship) 

19A Regulations as to assignment of responsibility 
for community patients 

paragraphs 15.128 to 
15.135 

20 Duration of authority paragraphs 12.65 to 12.71 
(detention) and 19.92 to 
19.97 (guardianship) 

20A Community treatment period paragraphs 15.71 to 15.78 
20B Effect of expiry of community treatment order paragraph 15.71 
21 Special provisions as to patients absent 

without leave 
paragraphs 12.72 to 12.77 
(detention), 15.79 to 15.84 
(SCT), 19.98 to 19.103 
(guardianship) and 23.15 
(managers’ duty to refer to 
the Tribunal) 

21A Patients who are taken into custody or return 
within 28 days 

paragraphs 12.72 to 12.77 
and 12.86 to 12.89 
(detention), 15.79 to 15.84 
and 15.93 to 15.96 (SCT), 
19.98 to 19.103 and 19.111 
to 19.114 (guardianship) 

21B Patients who are taken into custody or return 
after more than 28 days 

paragraphs 12.78 to 12.89 
(detention), 15.85 to 15.96 
(SCT), 19.104 to 19.114 
(guardianship) 

22 Special provisions as to patients sentenced to 
imprisonment, etc 

paragraphs 12.90 to 12.95 
(detention), 15.97 to 
15.103 (SCT), 19.115 to 
19.117 (guardianship) 
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No. Heading See in particular 

23 Discharge of patients paragraphs 12.101 to 
12.122 (detention), 15.104 
to 15.119 (SCT), 19.118 to 
19.123 (guardianship) 

24 Visiting and examination of patients paragraphs 12.131 to 
12.135 (detention), 15.124 
to 15.125 (SCT) and 
19.119 (guardianship) 

25 Restrictions on discharge by nearest relative paragraphs 12.101 to 
12.112 (detention), 15.104 
to 15.113 (SCT) 

26 
27 

Definition of “relative” and “nearest relative” 
Children and young persons in care 

paragraphs 33.7 to 33.20 
paragraphs 33.21 and 33.22 
(also 36.13 and 36.14) 

28 Nearest relative of minor under 
guardianship, etc 

paragraphs 33.23 to 33.25 
(also 36.17 to 36.19) 

29 
30 
31 

Appointment by court of acting nearest relative 
Discharge and variation of orders under section 29 
Procedure on applications to county court 

paragraphs 33.38 to 33.59 
paragraphs 33.60 to 33.62 
paragraphs 19.132 to 
19.133 and 33.63 

32 Regulations for purposes of Part II – 
33 Special provisions as to wards of court paragraphs 36.9 to 36.12 
34 Interpretation of Part II paragraphs 1.28 to 1.30 

and 12.36 to 12.38 
35 Remand to hospital for report on accused’s 

mental condition 
chapter 3 

36 Remand of accused person to hospital for 
treatment 

chapter 3 

37 Powers of courts to order hospital admission or 
guardianship 

chapter 4 (hospital orders); 
paragraphs 19.60 to 19.66 
(guardianship orders) 

38 Interim hospital orders chapter 7 
39 Information as to hospitals paragraphs 4.11 to 4.12 

(also 5.8 and 7.10) 
39A Information to facilitate guardianship orders paragraph 19.67 
40 Effect of hospital orders, guardianship orders 

and interim hospital orders 
paragraphs 4.30 to 4.44, 
7.11, 15.143 and 15.144, 
19.60, 19.68 to 19.70 
and 31.17 

41 Power of higher courts to restrict discharge 
from hospital 

paragraphs 4.13 to 4.20 
and 4.40 to 4.43 and 
chapters 10 and 18 
(also paragraphs 12.96 
and 12.97) 
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No. Heading See in particular 

42 Powers of Secretary of State in respect of 
patients subject to restriction orders 

chapters 10 and 18 

43 Power of magistrates’ courts to commit for 
restriction order 

paragraph 6.2 

44 Committal to hospital under section 43 chapter 6 
45 Appeals from magistrates’ courts paragraph 4.28 
45A Power of higher courts to direct hospital 

admission 
chapter 5 (also paragraphs 
12.96 and 12.97) 

45B Effect of hospital and limitation directions chapter 5 
47 Removal to hospital of persons serving 

sentences of imprisonment, etc 
chapter 8 

48 Removal to hospital of other prisoners chapter 9 
49 Restriction on discharge of prisoners removed 

to hospital 
paragraphs 8.4 and 8.5, 
8.10 and 8.11, 9.5 and 9.6 
(also paragraphs 12.96 
and 12.97) 

50 Further provisions as to prisoners under 
sentence 

paragraphs 8.12 to 8.19 

51 Further provisions as to detained persons paragraphs 9.10 and 9.22 
to 9.27 (also paragraphs 
4.9, 6.9 to 6.12) 

52 Further provisions as to persons remanded by 
magistrates’ courts 

paragraphs 9.10 and 9.15 
to 9.21 

53 Further provisions as to civil prisoners and 
persons detained under the Immigration Acts 

paragraphs 9.10 and 9.28 
to 9.31 

54 Requirements as to medical evidence paragraphs 5.5, 7.3. 8.3, 
9.4 and 19.61 

54A 
55 

Reduction of period for making hospital orders 
Interpretation of Part III 

paragraphs 4.47 and 7.10 
chapters 3 to 10 (passim) 
and paragraph 36.21 

56 Patients to whom Part 4 applies paragraph 16.2 
57 Treatment requiring consent and a 

second opinion 
paragraphs 16.16 to 16.23 
(and table 16.6) 

58 Treatment requiring consent or a 
second opinion 

paragraphs 16.24 to 16.39 
(and table 16.6) 

58A Electro-convulsive therapy, etc paragraphs 16.40 to 16.55 
(and table 16.6) 

59 Plans of treatment paragraph 16.21 (also 
16.34 and 16.51) 

60 Withdrawal of consent paragraphs 16.22, 16.38 
and 16.53 

61 Review of treatment paragraphs 16.62 to 16.67, 
and 17.50 and 17.51 

62 Urgent treatment paragraphs 16.38, 16.53, 
16.56 to 16.60 and 16.67 
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62A Treatment on recall of community patient or 
revocation of order 

paragraphs 16.61 and 
17.33 to 17.44 

63 Treatment not requiring consent paragraph 16.15 
64 Supplementary provisions for Part IV chapter 16 generally, 

especially paragraphs 16.9 
and 16.23 

64A Meaning of “relevant treatment” 

chapter 17 

64B Adult community patients 
64C Section 64B: supplemental 
64D Adult community patients lacking capacity 
64E Child community patients 
64F Child community patients lacking capacity 
64G Emergency treatment for patients lacking 

capacity or competence 
64H Certificates: supplementary provisions 
64I Liability for negligence 
64J Factors to be considered in determining 

whether patient objects to treatment 
64K Interpretation of Part 4A 
65 Mental Health Review Tribunals paragraph 20.3 
66 Applications to tribunals chapter 22, especially 

tables 22.1 to 22.4, 22.8, 
22.9, 22.11, 22.12, 22.14 
and 22.15. 

67 References to tribunals by Secretary of State 
concerning Part II patients 

paragraphs 23.16 to 23.19 
and 23.25 to 23.27 

68 Duty of managers of hospitals to refer cases 
to tribunal 

paragraphs 23.3 to 23.15 
and 23.25 to 23.27 

68A Power to reduce periods under section 68 paragraph 23.24 
69 Applications to tribunals concerning patients 

subject to hospital and guardianship orders 
chapter 22, especially 
tables 22.3 to 22.7, 22.9, 
22.11, 22.13 and 22.15 

70 Applications to tribunals concerning 
restricted patients 

chapter 22, especially 
tables 22.5, 22.6 and 22.7 

71 References by Secretary of State concerning 
restricted patients 

paragraphs 23.20 to 23.22 
and 23.24 

72 Powers of tribunals paragraphs 21.4 to 21.14 
73 Power to discharge restricted patients paragraphs 21.15 to 21.24 
74 Restricted patients subject to restriction 

directions 
paragraphs 21.25 to 21.34 
(also 5.23 to 5.24, 8.20 to 
8.22, and 9.11 to 9.14) 
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75 Applications and references concerning 
conditionally discharged restricted patients 

paragraphs 21.35 and 
21.36, chapter 22, 
especially table 22.10, and 
paragraph 23.22 

76 Visiting and examination of patients paragraphs 22.16 to 22.18 
(applications), 23.25 to 
23.26 (references) 

77 General provisions concerning tribunal 
applications 

paragraphs 22.12 to 22.15 

78 Procedure of tribunals – 
79 Interpretation of Part V – 
80 Removal of patients to Scotland paragraphs 26.3 to 26.13 
80ZA Transfer of responsibility for community 

patients to Scotland 
paragraph 26.18 

80A Transfer of responsibility for conditionally 
discharged patients to Scotland 

paragraphs 26.19 to 26.25 

80B Removal of detained patients from Scotland chapter 25 
80C Removal of patients subject to compulsion in 

the community from Scotland 
chapter 25 

80D Transfer of conditionally discharged patients 
from Scotland 

chapter 25 

81 Removal of patients to Northern Ireland paragraphs 27.3 to 27.11 
81ZA Removal of community patients to Northern 

Ireland 
paragraphs 27.19 to 27.21 

81A Transfer of responsibility for patients to 
Northern Ireland 

paragraphs 27.16 to 27.18 

82 Removal to England and Wales of patients from 
Northern Ireland 

chapter 25 

82A Transfer of responsibility for conditionally 
discharged patients to England and Wales from 
Northern Ireland 

chapter 25 

83 Removal of patients to Channel Islands or Isle 
of Man 

paragraphs 28.3 to 28.12 

83ZA Removal or transfer of community patients to 
Channel Islands or Isle of Man 

paragraphs 28.16 to 28.22 

83A Transfer of responsibility for conditionally 
discharged patients to Channel Islands or 
Isle of Man 

paragraph 28.15 

84 Removal to England and Wales of offenders 
found insane in Channel Islands and Isle of Man 

chapter 25 

85 Patients removed from Channel Islands or 
Isle of Man 

chapter 25 

85ZA Responsibility for community patients 
transferred from Channel Islands or Isle of Man 

chapter 25 
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85A Responsibility for conditionally discharged 
patients transferred from Channel Islands or 
Isle of Man 

chapter 25 

86 Removal of alien patients chapter 29 
87 Patients absent from hospitals in 

Northern Ireland 
paragraphs 31.20 to 31.22 

88 Patients absent from hospitals in England 
and Wales 

paragraphs 31.12 to 31.13 

89 Patients absent from hospitals in the Channel 
Islands or Isle of Man 

paragraphs 31.20 to 31.22 

90 Regulations for purposes of Part VI chapters 25 to 29 (passim) 
91 General provisions as to patients removed from 

England and Wales 
paragraphs 26.14 to 26.16, 
26.23 (Scotland), 27.12 to 
27.15 (NI) 28.13 to 28.14 
(IoM/CI), and 29.9 (other) 

92 Interpretation of Part VI chapters 25 to 29 (passim) 
114 Approval by local social services authority paragraphs 32.2 to 32.26 

and 32.29 to 32.32 
114A Approval of courses etc for approved mental 

health professionals 
paragraphs 32.27 to 32.28 

115 Powers of entry and inspection paragraphs 30.2 to 30.5 
116 Welfare of certain hospital patients paragraphs 19.151 and 

36.15 to 36.16 
117 After-care chapter 24 
118 Code of Practice paragraphs 35.2 to 35.9 
119 
120 

Practitioners approved for Part IV and section 118 
General protection of detained patients 

paragraphs 35.20 to 35.21 
paragraphs 35.14 to 35.19 

121 Mental Health Act Commission chapter 35 
122 Provision of pocket money for in-patients 

in hospital 
paragraphs 12.138 and 
12.139 

123 Transfers to and from special hospitals paragraph 13.16 
126 Forgery, false statements, etc paragraphs 38.2 to 38.4 
127 Ill-treatment of patients paragraphs 38.5 to 38.7 
128 Assisting patients to absent themselves without 

leave, etc 
paragraphs 38.8 and 38.9 

129 Obstruction paragraphs 38.10 and 38.11 
130 Prosecutions by local authorities paragraphs 38.13 and 38.14 
130A Independent mental health advocates 

chapter 34130B Arrangements under section 130A 
130C Section 130A: supplemental 
130D Duty to give information about independent 

mental health advocates 
paragraphs 34.20 to 34.22 

131 Informal admission of patients paragraphs 36.2 and 36.3 
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131A Accommodation, etc for children paragraphs 12.30 to 12.33 
and 36.4 to 36.6 

132 Duty of managers of hospitals to give 
information to detained patients 

paragraphs 12.21 to 12.28 
(detention) and 13.29 
(transfers) 

132A Duty of managers of hospitals to give 
information to community patients 

paragraphs 15.27 and 15.28 

133 Duty of managers of hospitals to inform nearest 
relatives of discharge 

paragraphs 12.126 to 
12.128 (detention) and 
15.26 and 15.123 (SCT) 

134 Correspondence of patients chapter 14 
135 Warrant to search for and remove patients paragraphs 30.6 to 30.15 
136 Mentally disordered persons found in 

public places 
paragraphs 30.16 to 30.19 

137 Provisions as to custody, conveyance 
and detention 

chapter 31 

138 Retaking of patients escaping from custody chapter 31 
139 
140 

Protection for acts done in pursuance of this Act 
Notification of hospitals having arrangements 
for special cases 

paragraphs 38.15 to 38.17 
paragraph 2.20 

141 Members of Parliament suffering from 
mental illness 

paragraphs 12.140 to 
12.142 

142A Regulations as to approvals in relation to 
England and Wales 

paragraphs 32.57 to 32.63 

142B Delegation of powers of managers of NHS 
foundation trusts 

paragraph 12.13 

143 General provisions as to regulations, orders 
and rules 

– 

144 Power to amend local Acts – 
145 Interpretation paragraphs 1.16 to 1.21, 

1.28 to 1.30, 1.32 to 1.35, 
32.3 to 32.7 and 32.38 

146 Application to Scotland – 
147 Application to Northern Ireland – 
148 Consequential and transitional provisions 

and repeals 
– 

149 Short title, commencement and application to 
Scilly Isles 

– 

Note: Sections 16, 25A to 25J, 46, 93 to 113, 124 and 125 have been repealed. In 
practice, sections 65 and 78 now apply only to the Mental Health Review Tribunal 
for Wales.13 

13 At the time of publication this remains subject to Parliament approving the necessary Order to transfer the 
functions of the MHRT in England to the First-tier Tribunal from 3 November 2008. 
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No. Heading See in particular 

1 Application of certain provisions to patients 
subject to hospital and guardianship orders 
Part I – Patients not subject to special 
restrictions 

paragraph 4.35 

Part II – Patients subject to special restrictions paragraph 4.41 
2 Mental Health Review Tribunals – 

Note: In practice, Schedule 2 now applies only to the Mental Health Review 
Tribunal for Wales.14 Schedule 3 has been repealed. Schedule 4 (consequential 
amendments) and Schedule 6 (repeals) made amendments to other legislation, not 
the Act itself. Schedule 5 (transitional and saving provisions) dealt with transitional 
arrangements in connection with the implementation of the Act in 1983, some of 
those arrangements may still be relevant to a small number of patients, but these are 
not described in this Reference Guide. 

14 At the time of publication this remains subject to Parliament approving the necessary Order to transfer the 
functions of the MHRT in England to the First-tier Tribunal from 3 November 2008. 
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